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The new Finnish Competition Act (948/2011) entered into force on 1 November 2011. 
These guidelines replace the communication issued by the Finnish Competition Au-
thority (FCA) on merger control in 1998 and the amendments made to the same in 
2004. The objective of these guidelines is to clarify the principles according to which 
provisions governing merger control are interpreted and to provide more detailed 
instructions on the application of said provisions. It is not possible to anticipate all 
eventualities as regards different kinds of mergers and any potential interpretive is-
sues associated with the same in this communication. Should any such issues arise, 
the interested parties are encouraged to contact the FCA.
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I FCA merger control procedure

1 Introduction

This chapter briefly describes the main points of the FCA’s merger con-
trol procedure. The objective of this chapter is to provide an overview of 
what merger control entails, how the procedure progresses, what kinds 
of action the FCA takes when appraising mergers, and what the poten-
tial outcomes of the procedure are. This chapter is not exhaustive, and 
many of the themes mentioned here will be discussed in more detail 
later on in this communication.

2 Before the merger notification

The merging parties can consult the FCA regarding the merger con-
trol procedure even before submitting the merger notification required 
under the Finnish Competition Act. The FCA provides advice on inter-
preting and applying the merger control provisions of the Finnish Com-
petition Act. Many notified mergers are preceded by preliminary consul-
tations during which the parties explain the planned merger to the FCA 
in more detail. The FCA recommends that the parties contact the FCA 
well in advance of submitting the merger notification.

The FCA also provides advice on many different aspects of mergers 
and takeovers. Much of the advice relates to the obligation to notify and 
issues such as the acquisition of control under the Finnish Competi-
tion Act, the economic autonomy of joint ventures, the definition of the 
parties to the concentration, and the calculation of turnover. Advice can 
also be given on the information required for merger notifications and 
the steps involved in the merger control procedure. 

In practice, anyone can contact the FCA for information about in-
terpretive issues relating to the obligation to notify in relation to merg-
ers. Individuals contacting the FCA can do so in the strictest confidence1  
and, in some cases, without identifying the undertakings concerned. The 
FCA can give provisional opinions on the interpretation of the merger 
control provisions of the Finnish Competition Act over the telephone, 
in the course of preliminary consultations, or in writing, if so requested. 

1 Any enquiries sent to the FCA in writing are, upon receipt, considered official documents under 
the Finnish Act on the Openness of Government Activities (621/1999) and are as such subject to 
the confidentiality provisions of said act.
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The interpretations of the FCA are based on information provided 
by enquirers. Ultimate responsibility for the accuracy and completeness 
of the information provided to the FCA always rests with whoever dis-
closed the information. Responsibility for fulfilling the obligation to no-
tify and for submitting the merger notification, however, rests with those 
whose legal obligation it is to do so. Any opinions issued by the FCA in 
response to enquiries are always limited to the case at hand.

Many notified mergers are preceded by preliminary consultations. Pre-
liminary consultations promote the fulfilling of the obligation to notify2  
and help the FCA to process mergers in a timely fashion. The primary 
objective of preliminary consultations is to increase the understanding 
of both the FCA and the parties to the concentration of any issues that 
may be pertinent to the appraisal process.3 Preliminary consultations are 
always held in the strictest confidence, and the FCA generally refrains 
from publishing information about mergers that have not progressed 
beyond the pre-notification stage.4

The FCA must be provided with a written description of the planned 
merger or a draft of the merger notification well in advance of the pre-
liminary consultations.5  The information should ideally include basic 
details about the undertakings concerned, a description of the merg-
er and the reasons behind it, and an overview of the markets that the 
merger may affect, including estimates of the parties’ market shares on 
these markets. Previous decisions by competition authorities6  can be 
consulted to identify the markets that are relevant from the perspective 
of individual mergers.

The pre-notification contacts provide thepossibility to preliminarily 
assess the competitive effects of the merger and the scope of information 
to be submitted in the merger notification. The FCA can waive some of 
the notification requirements7 on the basis of the pre-notification con-
sultations, if a full notification is deemed unnecessary for appraising 
the merger. The FCA can also agree to the use of a short-form notifica-
tion procedure8 as a result of the preliminary consultations. However, 

2 The obligation to notify will be discussed in more detail below in Chapter II Obligation to notify.

3 The process for appraising the potential anti-competitive effects of mergers will be discussed in 
more detail below in Chapter V Appraisal process.

4 This rule may be waived if the merger has already been made public or if the interested parties 
give consent to publishing the information.

5 This requirement may be waived if the consultation is held for purely informative purposes.

6 The decisions of at least the FCA and the European Commission should ideally be consulted to this end.

7 For more information, see Section IV.4 Finnish Government Decree on the scope of the obliga-
tion to notify.

8 For more information, see Section IV.5 Short-form merger notification procedure.
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the FCA cannot give a final verdict on any potential competition con-
cerns or other aspects of the appraisal process during the preliminary 
consultations, and any comments made by FCA representatives during 
the consultations are therefore provisional. In many cases preliminary 
consultations can be held over the telephone.

3 After the merger notification

The merger control procedure officially begins when the FCA receives a 
correct and complete merger notification.9 The notification must be sub-
mitted following the conclusion of an agreement, acquisition of control, or 
the announcement of a public bid but before closing the transaction.10 The 
FCA instigates the appraisal process as soon as the notification is received 
by requesting opinions or statements, usually in writing, from the custom-
ers, competitors, and suppliers of the merging parties, as well as from any 
relevant trade unions and associations and other interested parties. 

If any third parties believe that the merger is likely to impede com-
petition, these concerns must be made known to the FCA as soon as 
possible. Ideally, any views on the implications of the merger should be 
clearly explained and reasoned, providing examples and supporting doc-
uments where possible.

The FCA usually receives the majority of the information that it uses 
in appraising the competitive effects of mergers from the merging par-
ties. This information is supplied either in the merger notification or on 
the basis of specific requests by the FCA. Information supplied by the 
parties generally includes plans relating to the merger, such as internal 
memoranda on its economic rationale and effects on competition (min-
utes of board of directors’ meetings, studies, analyses, reports, etc.) and 
information about sales figures, capacity, and other aspects relating to 
the affected markets. 

The FCA also requests market information from third parties. More-
over, the FCA can consult experts and publications produced by various 
research institutions or conduct surveys and other investigations. The 
information on which the FCA bases its appraisal also includes previ-
ous decisions of the FCA and other competition authorities. The FCA 
regularly visits undertakings and meets with various interested parties 
to appraise the competitive effects of mergers.

9 For more information about the effect of failure to submit a correct and complete notification on 
processing times, see Section IV.6 Failure to notify and incorrect and incomplete notifications.

10 The FCA can also begin to process the merger before the agreement has been signed, if the trans-
action is deemed very likely to close. However, the merger must be sufficiently tangible and pub-
lic to allow the FCA to consult third parties as normal.
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4 Processing times

The FCA issues its opinion on the merger within one month of the be-
ginning of the merger control procedure. The FCA can either clear the 
merger at this juncture or initiate further proceedings. Further proceed-
ings are initiated if the initial investigations suggest that the merger may 
have anti-competitive effects. The objective is to investigate the implica-
tions of the merger more thoroughly and to appraise the severity of any 
anti-competitive effects. The FCA has three months to conclude its in-
vestigation. The Finnish Market Court can extend the deadline by up to 
two months.11

If the merging parties, or entities within the same group of companies, 
fail to provide the FCA with all of the information requested for the pur-
poses of appraising the merger within the deadline or if the information 
provided is incomplete or inaccurate, the FCA can extend the processing 
time. This rule is primarily designed to discourage undertakings from 
intentionally ignoring their duty to disclose the required information or 
from deliberately providing incomplete or incorrect information.12

5 Decisions

The FCA clears mergers that do not give rise to anti-competitive effects 
as provided in the Finnish Competition Act. 

If the FCA finds that a merger is likely to have anti-competitive ef-
fects13 it can impose conditions on the merger or propose to the Finnish 
Market Court that the merger be prohibited or dissolved. The FCA has 
a duty to consider any remedies proposed by the notifying parties for 
eliminating competition concerns before resorting to asking the Finn-
ish Market Court for a prohibition.

In problematic cases, negotiations are conducted on the basis of rem-
edies proposed by the notifying parties to the FCA. The FCA is not in a 
position to impose unilaterally any conditions on mergers. In practice, 
negotiations therefore involve the notifying parties proposing commit-
ments that they believe will eliminate the competition concerns identi-
fied. Issues relating to enforcing and monitoring the implementation 
of these remedies are also discussed at this time. The FCA consults oth-
er market participants and decides on the adequacy of the proposals on 

11 For more information about processing times, see Section IV.2 Processing times.

12 For more information, see Section IV.2.3 Extending processing deadlines.

13 For more information, see Chapter V Appraisal process. Mergers on the electricity market are sub-
ject to special provisions under the second paragraph of Section 25 of the Finnish Competition 
Act. The aforementioned chapter also contains more information about these provisions.
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the basis of market testing, inter alia. If the remedies proposed by the 
parties are deemed sufficient for eliminating the competition concerns 
associated with the merger, the parties are asked to commit to the rem-
edies in writing, whereafter the FCA orders that the remedies are to be 
complied with. The FCA cannot impose any conditions that the notify-
ing parties have not consented to. 

The FCA cannot ask the Finnish Market Court to prohibit a merger 
if the remedies proposed by the notifying parties are sufficient for elimi-
nating the competition concerns identified. If remedies that would elim-
inate the competition concerns cannot be agreed, the FCA has a duty to 
ask the Finnish Market Court to prohibit the merger. In these circum-
stances, the Finnish Market Court must rule on the case within three 
months of the FCA’s proposal.14

6 Business secrets associated with mergers

Any document submitted to the FCA is subject to the provisions of the 
Finnish Act on the Openness of Government Activities (621/1999). Ac-
cording to the act, all documents held by public authorities are consid-
ered public unless otherwise provided in the Finnish Act on the Open-
ness of Government Activities or in other laws. Anyone can request 
information about specific public documents held by public authorities. 
According to the twentieth subparagraph of the first paragraph of Sec-
tion 24 of the Finnish Act on the Openness of Government Activities, 
documents containing information on a private business or professional 
secret, as well as documents containing other comparable private busi-
ness information, shall be secret if access would cause economic loss to 
the private business in question. 

The elevated level of protection granted for business secrets is ob-
served by the FCA in the assessment of mergers at the office.  However, 
the FCA has a duty to grant access to any documents received in con-
nection with merger control upon requests made under the Finnish Act 
on the Openness of Government Activities. The FCA asks all individu-
als and organisations dealing with the FCA with regard to mergers to 
clearly indicate any business secrets contained in written correspond-
ence (e.g. e-mails) or other documents, for example, by highlighting or 
underlining such sections. The FCA also accepts so-called public ver-
sions of documents that contain business secrets, i.e. versions where the 
business secrets have been removed or blacked out. Ideally, public ver-

14 Issues relating to remedies, the associated negotiations, and the prohibition of mergers will be 
discussed in more detail below in Chapter VI Conditional clearance and prohibition of mergers.
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sions of documents should be submitted at the same time as the orig-
inal documents. However, the FCA also makes its own assessment as 
to whether sections that have been identified as business secrets real-
ly are business secrets under the Finnish Act on the Openness of Gov-
ernment Activities. 
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II Obligation to notify

1 Overview

Provisions on merger control are included in Chapter 4 of the Finnish 
Competition Act.15 The provisions entered into force on 1 November 2011. 
The FCA must be notified of all mergers that meet the criteria stipulated 
in the act, and transactions must not be closed until clearance or condi-
tional clearance has been granted or until the transaction can be deemed 
to have been cleared otherwise. The obligation to notify has been laid 
down in Section 23 of the Finnish Competition Act. More detailed infor-
mation about the scope of the obligation to notify is provided in a Finn-
ish Government Decree (1012/2011).16 An annex to the decree includes a 
detailed list of the information that must besubmitted in the notification. 

The new merger control provisions apply to mergers agreed after 1 
November 2011. A merger is considered to have been agreed once an 
obligation to notify materialises under Section 23 of the Finnish Com-
petition Act.

2 Application of merger control provisions

The FCA must be notified of all transactions that are considered merg-
ers under Section 21 of the Finnish Competition Act where the turnovers 
of the undertakings concerned in the transaction exceed the thresholds 
specified in Section 22 of the act.17 According to the first paragraph of 
Section 21 of the Finnish Competition Act, any transaction that involves 
the acquisition of control as defined in Chapter 1 Section 5 of the Finn-
ish Accounting Act (1336/1997) or an acquisition of a corresponding ac-
tual control , the acquisition of a business or a part thereof, merger, or 
the creation of a joint venture which shall perform on a lasting basis all 
of the functions of an autonomous economic entity constitutes a merg-
er. Generally speaking, all arrangements that affect the structure of the 

15 The merger control provisions of the Finnish Competition Act are discussed in more detail in the 
government bill associated with the act (HE 88/2010) and especially in the detailed grounds pro-
vided in the bill. Earlier government bills relating to the old Finnish Act on Competition Restric-
tions may also be cited as precedents where applicable with regard to issues relating to the obli-
gation to notify and the calculation of turnover, for example (see HE 11/2004 and HE 243/1997).

16 Finnish Government Decree on the scope of the obligation to notify (1012/2011).

17 For more information, see Chapter III Calculation of turnover and Finnish Government Decree 
on the calculation of the turnover of merging undertakings (1011/2011).
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market and result in a change of control or a transfer of business assets 
are subject to merger control.18

Section 21 of the Finnish Competition Act does not apply to contracts 
and cooperative arrangements that regulate the market behaviours of 
market participants, and these are instead governed by Sections 5–719 of 
the act  where applicable. For example, a joint sales company set up by 
competitors is governed by Section 5, because this kind of a joint un-
dertaking does not constitute a joint venture that has permanent con-
trol over all of the functions of an autonomous economic entity under 
the fourth subparagraph of the first paragraph of Section 21 of the act. 
On the other hand, an agreement that regulates market behaviour can 
be cleared through the merger control procedure if it constitutes an an-
cillary restraint, i.e. an arrangement that is necessary for the implemen-
tation of the merger.20 

The merger control provisions of the Finnish Competition Act do not 
apply if the merger is governed by Council Regulation (EC) No 139/2004 
on the control of concentrations between undertakings (the EC Merg-
er Regulation)21, except in situations where the Commission refers the 
case to the FCA under the fourth paragraph of Article 4 or Article 9 of 
the regulation. The national merger control provisions of other coun-
tries, on the other hand, have no bearing on the obligation to notify in 
Finland. It can therefore be necessary to notify several national compe-
tition authorities. 

According to the fifth paragraph of Article 3 of the EC Merger Reg-
ulation, certain temporary ownership arrangements are not considered 
concentrations under the regulation and the Commission does there-
fore not need to be notified. Provided that the other criteria applicable 
to the obligation to notify are met, these transactions nevertheless need 
to be notified in Finland, as the Finnish Competition Act does not in-
clude provisions exempting temporary ownership arrangements. Where 
the turnover thresholds stipulated in the EC Merger Regulation are ex-
ceeded, temporary ownership arrangements do not need to be notified 
in Finland, as the Commission has sole jurisdiction over concentrations 
that have a Community dimension. The FCA provides advice on the ob-
ligation to notify and the scope of the obligation as necessary.

18 For more information about the concept of control and different ways of acquiring control, see 
Section 3 Notified mergers.

19 Where a restriction on competition is likely to have major implications on trade between the Member 
States of the EU, Articles 101 and 102 of the Treaty on the Functioning of the European Union also apply.

20 See Chapter VII Ancillary restraints.

21 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations be-
tween undertakings, OJEU L 24, 29 January 2004, p. 1
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3 Notified mergers

3.1 Overview

According to Section 21 of the Finnish Competition Act, any transaction 
that involves the acquisition of control, the acquisition of a business or a 
part thereof, merger, or the creation of a joint venture constitutes a merg-
er. The type of the merger can have a bearing on which of the undertak-
ings concerned has an obligation to notify and when. According to the 
third paragraph of Section 23 of the Act, the obligation to notify falls on 
the party that acquires control, a business, or a part thereof, the parties 
involved in a consolidation, or the founding members of a joint venture. 

The EC Merger Regulation refers to mergers as concentrations. The 
European Commission has issued a Consolidated Jurisdictional Notice 
under the EC Merger Regulation (‘Jurisdictional Notice’).22 The Jurisdic-
tional Notice includes information about the concept of concentration. 
Since the definition provided for a concentration in the EC Merger Reg-
ulation and the definition provided for a merger/concentration in the 
Finnish Competition Act are largely compatible, the Jurisdictional No-
tice of the Commission and the associated interpretations can also be 
used to interpret the Finnish Competition Act where applicable.23

3.2 Acquisition of control 

3.2.1 Overview

Control means the possibility of exercising decisive influence over the 
actions and competitive behaviour of an undertaking. Control is not tied 
to the legal form of the arrangement. With regard to the acquisition of 
control, the party with an obligation to notify is the party acquiring con-
trol. Mergers involving a replacement of one or more of the parties exer-
cising joint control or where the structure of control changes otherwise 
are exceptions to this rule. In these cases, the undertakings that retain 
joint control may have an obligation to notify even if they are not actu-
ally contractual parties in the transaction. These situations will be dis-
cussed in more detail below.24 According to the first subparagraph of the 
first paragraph of Section 21 of the Finnish Competition Act, a merger 
can involve the acquisition of control as defined in Chapter 1 Section 5 
of the Finnish Accounting Act (1336/1997) or an acquisition of a corre-
sponding actual control. 

22 Commission Consolidated Jurisdictional Notice, OJEU C 95, 16 April 2008, p. 1.

23 Government Bill on the Finnish Competition Act (HE 88/2010), Section 21, detailed grounds.

24 See Section 3.5.3 Special circumstances relating to joint control.
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3.2.2 Acquisition of control under the Finnish Accounting Act

Chapter 1 Section 5 of the Finnish Accounting Act defines control as 
the majority of voting rights or the power to appoint the majority of 
the members of the undertaking’s governing body or the majority of 
the individuals who appoint the members of the governing bodies. In a 
limited company, the majority of voting rights or the power to appoint 
the majority of the members of the governing body is based on share 
ownership, membership, articles of association, partnership agreement, 
or other similar rules or agreements. Provisions on calculating voting 
rights are included in the fourth and fifth paragraphs of the aforemen-
tioned section of the act.

3.2.3 Acquisition ofa corresponding actual control  

The acquisition of decisive influence in another comparable manner as 
referred to in the first subparagraph of the first paragraph of Section 21 
of the Finnish Competition Act differs from the acquisition of control 
under the Finnish Accounting Act in several ways. Control can be ac-
quired by other means than those stipulated in the Finnish Accounting 
Act, the acquirer can be a natural person or a foundation, there can be 
one or more acquirers, and control can be acquired indirectly through a 
joint venture, for example. In a limited company, even a relatively small 
number of votes can amount to control, if there are several sharehold-
ers or if shareholders regularly fail to attend annual meetings.25 For ex-
ample, if only half of the total votes of an undertaking are regularly rep-
resented in annual meetings, acquiring shares that correspond to more 
than a quarter of the voting rights can amount to the power to appoint 
the majority of the members of the undertaking’s board of directors. 

Acquiring sole control in an undertaking usually requires the power 
to appoint the majority of the members of the board of directors. Con-
trol can be deemed to have been acquired even before any decisive in-
fluence has been exercised as regards the board of directors; the deci-
sive factor is the possibility to change the composition of the board of 
directors or to exercise decisive influence otherwise. Examples of cases 
involving the acquisition of decisive influence include provisions in ar-
ticles of association, shareholders’ agreements, or financial agreements 

25  See, for example, the ruling of the FCA on 3 August 2001 on conditional merger clearance in the 
case of Sonera Oyj/Loimaan Seudun Puhelin Oy (1202/81/2000), where the FCA found that the 
16.67% holding of Sonera amounted to decisive influence over Loimaan Seudun Puhelin Oy be-
cause the shares were divided between several different shareholders and the clause governing 
voting restrictions had been removed from the articles of association.
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that give a minority party in a board of directors a possibility to make 
major strategic business decisions alone. 

An undertaking’s financial dependence on a minority shareholder 
can also give this party a possibility to make major business decisions 
alone. Examples of the aforementioned major strategic decisions include 
the undertaking’s budget, business plan, investments, mergers and take-
overs, the appointment of senior management, and other critical busi-
ness decisions. The acquisition of control over the business plan or the 
budget is usually the clearest indication that decisive influence has been 
acquired. Control can also be deemed to have been acquired in situa-
tions where only one shareholder has the possibility to block strategic 
decisions on the basis of veto rights or voting rules. 

Terms and conditions relating to controlling investment risks and for 
guaranteeing recovery under credit facilities provided by financial insti-
tutions or conventional financial agreements do not usually constitute 
control under the first subparagraph of the first paragraph of Section 
21 of the Finnish Competition Act per se. The more power a financial 
agreement gives to influence decision-making with regard to the under-
taking, the more likely this is to amount to the acquisition of control un-
der the first subparagraph of the first paragraph of Section 21 of the Act. 
A financial institution clearly has control if it holds the majority of vot-
ing rights or has the power to appoint more than half of the members 
of the undertaking’s board of directors. 

Decisive influence can also be acquired as a result of the combined 
effect of a minority interest, mezzanine financing, terms and condi-
tions of conventional financial agreements, and the financial depend-
ence of the undertaking receiving finance. It is especially important to 
note with regard to control that is based on financial relationships that 
the acquisition of control does not require that the arrangement is per-
manent. For example, a financial institution, an insurance company, or 
an investment firm that acquires the majority of shares in an undertak-
ing is deemed to have acquired control even if the holding is designed 
to only last for a specific loan period.

3.2.4 Joint control

Control can also be acquired jointly. Joint control exists in situations 
where two or more shareholders26 need to agree on the undertaking’s 
strategic decisions in order to run the business. Joint control can be 
based, for example, on an even distribution of shares with voting rights 
26 Shareholders can be undertakings or natural persons.  
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between two shareholders, an even number of votes between two share-
holders in the undertaking’s decision-making bodies, an equal right to 
appoint members of the governing bodies, a shareholders’ agreement 
on exercising joint control, or a provision in the articles of association. 
A minority shareholder can also be deemed to have joint control if the 
shareholder in question has a possibility to block strategic decisions per-
taining to the undertaking. The acquisition of joint control is subject to 
merger control if the undertaking over which joint control is exercised 
constitutes an autonomous joint venture under the fourth subparagraph 
of the first paragraph of Section 21 of the Finnish Competition Act. Joint 
control and special circumstances relating to joint control will be dis-
cussed in more detail below in Section 3.5 Joint ventures.

3.3 Acquisition of a business or a part thereof

One of the forms of mergers mentioned in the second subparagraph 
of the first paragraph of Section 21 of the Finnish Competition Act is 
the acquisition of a business or a part thereof. This refers to the acqui-
sition of control over business assets in a manner that causes a struc-
tural change on the market. For example, the acquisition of a machine, 
a piece of equipment, or a production facility without a customer base, 
know-how, or personnel is usually not considered a merger under the 
Finnish Competition Act. If, however, the assets allow the acquirer to 
run a business and if turnover can be attributed to the assets, the ac-
quisition usually constitutes a business or a part thereof as referred to 
in the aforementioned section of the act. Where the transfer of assets 
includes personnel, the transaction usually amounts to a merger.27 In 
some cases, the acquisition of intellectual property rights can be deemed 
to constitute an acquisition of a part of a business, even if no personnel 
are transferred in the transaction. The acquisition of intellectual prop-
erty rights can have critical implications on business in the high-tech 
sector, for example. Notified mergers also include dissolutions of joint 
ventures where the business or a part of the business of the joint ven-
ture is transferred to one of the parties involved in the joint venture or 
to a third party. The obligation to notify falls on the party acquiring the 
business or a part thereof.

27  However, this is not an absolute prerequisite. See, for example, the ruling of the FCA on 20 
April 2001 on merger clearance in the case of Biowatti Oy/Kankaanpää pulpwood chipping plant 
(273/81/2001), where the FCA found that although no personnel were transferred to the purchaser, 
the assets acquired amounted to more than an individual machine or piece of equipment, which 
allowed the acquirer to use the assets to run a business and to attribute turnover to the assets. The 
merger therefore involved an acquisition of a business under the second paragraph of Section 11 
of the Finnish Competition Act.
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3.4 Merger

According to the third subparagraph of the first paragraph of Section 21 of 
the Finnish Competition Act, a consolidation of two formerly autonomous 
undertakings also constitutes a merger. Consolidation can involve absorp-
tion, where one or more undertakings are absorbed by the receiving un-
dertaking. Alternatively, consolidation can involve the amalgamation of at 
least two undertakings that together form the receiving undertaking. More 
detailed provisions on the consolidation of undertakings are included in 
the Finnish Limited Liability Companies Act, the Finnish Cooperatives Act, 
the Finnish Foundations Act, and the Finnish Insurance Companies Act, 
among others. The obligation to notify falls on the undertakings involved 
in the consolidation. In the case of absorption, both the receiving under-
taking and the merging undertaking have an obligation to notify. In the 
case of amalgamation, the obligation to notify falls on the undertakings 
that form the receiving undertaking.

3.5 Joint ventures

3.5.1 Overview 

According to the fourth subparagraph of the first paragraph of Section 21 
of the Finnish Competition Act, the creation of a joint venture that takes 
permanent control over all of the functions of an autonomous economic 
entity constitutes a merger. A joint venture is subject to merger control if 
it is intended to operate on a lasting or permanent basis and if it has suffi-
cient resources to operate independently of the founding members.

According to the third paragraph of Section 23 of the Finnish Compe-
tition Act, the obligation to notify falls on the undertakings forming the 
joint venture.28 The basic prerequisite for merger control provisions to 
apply is that the transaction involves a structural arrangement aimed at 
transferring control or business assets. If control is divided between two 
or more parties after the transaction, the arrangement can amount to a 
notified joint venture. In addition to the setting up of a new joint venture, 
merger control provisions also apply to arrangements where two or more 
undertakings acquire joint control over a third undertaking that does not 
belong to the same groups of undertakings as the parties acquiring con-
trol.29 Moreover, a situation where joint control is established over an un-
dertaking that was previously controlled by one party alone can amount 

28  The parties that exercise control over the joint venture.

29 In the latter case, the criterion that the joint venture takes permanent control over all of the functions 
of an autonomous economic entity does not need to be met and instead the fact that the acquisition 
involves a business to which turnover can be attributed is enough to establish the obligation to noti-
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to a notified merger. Merger control provisions also apply to structur-
al arrangements that cause control to be transferred or the structure of 
control to change. Moreover, enlarging a joint venture can amount to a 
notified merger.30 

In order for merger control provisions to apply to arrangements as-
sociated with joint ventures, 1) control must be divided between at least 
two parties involved in the joint venture, 2) the joint venture needs to 
have control over all of the functions of an autonomous economic en-
tity, and 3) the joint venture needs to be intended to operate on a last-
ing or permanent basis. However, the appraisal as to whether or not a 
joint venture constitutes a merger is not based on individual criteria but 
on the overall situation. As regards joint ventures, the FCA also refers 
to the Commission’s Jurisdictional Notice where applicable (especially 
Sections 91–109).31

3.5.2 Joint control 

Joint control exists where two or more shareholders must reach a com-
mon understanding in determining the strategic commercial behaviour 
of an undertaking. Joint control is characterised by the possibility of a 
deadlock situation. This results from the power of two or more share-
holders to reject proposed strategic decisions. 

Joint control exists where two or more shareholders must reach a 
common understanding in determining the strategic commercial be-
haviour of an undertaking. Joint control is characterised by the possibil-
ity of a deadlock situation. This results from the power of two or more 
shareholders to reject proposed strategic decisions.

In some cases, joint control arises from the joint exercise of voting 
rights. In these situations, several minority shareholders agree either 
expressly or otherwise to vote together in order to gain control over the 
undertaking. Very exceptionally collective action can occur on a de fac-
to basis where strong common interests exist between minority share-
holders to the effect that they would not act against each other in exer-
cising their rights in relation to the joint venture.

fy. This is due to the fact that the structure of the market changes even if the acquired undertak-
ing only provides services to its parents. 

30 For example, a change where a (formerly) non-autonomous joint venture begins to sell products 
or services to parties other than its parents can constitute a notified merger.

31 The FCA bases its appraisal as to whether or not a joint venture operates on a lasting basis and has 
control over all of the functions of an autonomous economic entity on the interpretations associ-
ated with the EC Merger Regulation where applicable, as provided in the detailed grounds given 
for the fourth subparagraph of the first paragraph of Section 11 in the Government Bill on amend-
ing the Finnish Act on Competition Restrictions and certain associated acts (HE 243/1997).
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In the absence of strong common interests, the possibility of chang-
ing coalitions between minority shareholders normally excludes the as-
sumption of joint control.

In the absence of strong common interests, the possibility of chang-
ing coalitions between minority shareholders normally excludes the as-
sumption of joint control.

3.5.3 Special circumstances relating to joint control 

(i) Introduction

Certain changes in the structure of control over an undertaking can 
create a situation of joint control and amount to a notifiable merger. A 
change that causes joint control to be replaced by sole control also cre-
ates an obligation to notify.

(ii) A change from sole control to joint control

Sole control changes to joint control when one or more shareholders 
acquire joint control over an undertaking that was previously subject 
to sole control. If the shareholder that previously held sole control con-
tinues to have joint control over the undertaking, the arrangement con-
stitutes a setting up of a joint venture and therefore falls under Section 
2 of Finnish Government Decree on the calculation of the turnovers of 
merging undertakings (1011/2011). If the shareholder that previously held 
sole control continues to have joint control over the undertaking with 
the new shareholders, all of the parties sharing joint control are consid-
ered to be founding members of the joint venture and therefore have 
an obligation to notify.

(iii) A replacement of an existing shareholder in an already jointly controlled 
undertaking or other change in the structure of control

An obligation to notify arises if the number of controlling shareholders 
increases or if an existing shareholder is replaced. However, a replace-
ment of a subsidiary by its parent as a controlling shareholder is not 
deemed to amount to a change in the structure of control and is there-
fore not a notifiable merger. A reduction in the number of controlling 
shareholders does not usually constitute a notified merger, except where 
this leads to a change from joint control to sole control or a replacement 
of an existing shareholder. 

With regard to situations where changes take place in the structure of 
joint control, the obligation to notify falls on all of the shareholders that 
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remain in joint control of the undertaking after the transaction. The ob-
ligation to notify applies to all parties exercising joint control even if no 
changes take place in the holdings of individual shareholders.

(iv) A change from joint control to sole control

Joint control changes to sole control when one or more shareholders sell 
their shares in the joint venture and the remaining shareholder gains 
sole control. The shareholder that retains sole control over the under-
taking is considered to have acquired control and therefore has an obli-
gation to notify the FCA.

3.5.4 Economic autonomy

(i)Introduction

In order for merger control provisions to apply, joint ventures usually32 
need to fulfil the criterion of having control over all of the functions of 
an autonomous economic entity.

(ii) Operative management and sufficient resources

In order for merger control provisions to apply, joint ventures need to 
have operative autonomy and sufficient economic and tangible assets 
to operate independently on the market. Operative autonomy does not 
mean that the controlling undertakings could not influence the strate-
gic decisions of the joint venture. Autonomous joint ventures generally 
have their own personnel (including operative management and mar-
keting and sales personnel), business premises (for production, ware-
housing, and sales), and financial independence. 

(iii) Relationship between the parents and the joint venture 

In order for merger control provisions to apply, joint ventures need to 
be able to perform the functions normally carried out by undertakings 
operating on the same market independently. A joint venture is not con-
sidered an autonomous economic entity if its business relies on the par-
ents beyond an initial start-up period. 

Merger control provisions do not apply to joint ventures established 
solely for the purpose of assisting the parents in specific functions such 
as research and product development. An appraisal of joint ventures es-

32 Merger control provisions can also apply to non-autonomous joint ventures where they acquire 
business assets from third parties. The dissolution of a non-autonomous joint venture can also 
amount to a notifiable merger especially if the assets originally invested in the joint venture change 
hands upon dissolution. 
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tablished for the purpose of outsourcing functions of the parents takes 
into account not just whether the joint venture operates independent-
ly and actively but also whether the market has other undertakings that 
specialise in the same business as the joint venture. The existence of 
other undertakings on the market can be considered an indication that 
the services of the joint venture are not limited to assisting its parents. 

Extensive sale/purchase relations between the joint venture and its 
parents can amount to the joint venture not being considered an auton-
omous economic entity and therefore to it not being a notifiable merger. 
The crucial element here is the proportion between sales to the parents 
and sales to third parties or purchases from the parents and purchas-
es from third parties. If more than half of the sales of the joint venture 
are to third parties, it can be deemed to be autonomous.33 In relation to 
purchases made by the joint venture from its parents, the autonomy of 
the joint venture is questionable in particular where little value is add-
ed at the level of the joint venture itself. The appraisal also calls atten-
tion to whether the parents and the joint venture deal with each other on 
the basis of normal commercial conditions. The fact that, for an initial 
start-up period only, the joint venture relies almost entirely on sales to 
or purchases from its parents does not normally affect the applicability 
of merger control provisions. However, the start-up period should nor-
mally not exceed a period of three years.

If the joint venture operates in a supply or distribution network pro-
vided by the parents, long-term or extensive trading between the par-
ents and the joint venture does not necessarily make the joint venture 
exempt from merger control. For example, long-term and extensive trad-
ing between the parents and the joint venture can be due to the fact that 
the parents dominate the supply or demand of the products or services 
in question. In addition to the reasons behind the extent of trading be-
tween the parents and the joint venture, the appraisal also calls attention 
to how significant the trading relationship is to business. As regards raw 
materials and other production inputs, special attention is called to the 
cost of the inputs sourced from the parents or the joint venture relative 
to the sale price of the finished product. The greater the significance of 
mutual trade is to business and the smaller the value added through the 
supply or distribution network between the parents and the joint ven-
ture, the more likely it is that the joint venture is not considered auton-
omous under the Finnish Competition Act. Merger control provisions 

33 Situations where less than 50% of sales are to third parties are analysed on a case-by-case basis. 
In these circumstances, special attention is called to whether the joint venture deals with its par-
ents on the basis of normal commercial conditions.
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do not generally apply if the joint venture acts as a sales agency for dis-
tributing the products of the parents. If, however, the joint venture per-
forms the normal functions of a trading company and procures a sig-
nificant percentage of its supplies from other parties than the parents 
and if there are other undertakings that specialise in the sale and distri-
bution of the products in question on the market, merger control provi-
sions usually apply. Even where the joint venture uses the distribution 
networks or sales facilities of one or more of its parents, it does not nec-
essarily lose its status as an autonomous economic entity if the parents 
only act as representatives of the joint venture

3.5.5 Operation on a lasting basis

In order for merger control provisions to apply, the joint venture needs 
to be intended to operate on a lasting or permanent basis. The fact that 
the parents commit resources to the joint venture normally demon-
strates that the joint venture is intended to operate on a lasting basis. 
The existence of provisions on the dissolution of the joint venture or the 
possibility for one or more parents to withdraw from the venture does 
not automatically prevent the joint venture from being considered as 
operating on a lasting basis. If the agreement specifies a period for the 
duration of the joint venture, this period needs to be sufficiently long 
to bring about a lasting change in the structure of the market. Joint 
ventures established for a finite duration of just a few years are usual-
ly not considered to be operating on a lasting basis. Based on case law, 
the Commission considers a minimum period of approximately 10–15 
years sufficient. In special circumstances, joint ventures established for 
a shorter finite duration can also be considered to be operating on a 
lasting basis. Merger control provisions do not apply to joint ventures 
established for the execution of a specific project, for example. A joint 
venture also lacks the sufficient operations on a lasting basis at a stage 
where there are decisions of third parties outstanding that are of an es-
sential core importance for starting the joint venture’s business activity. 
Examples of such circumstances include pending licence applications.

3.5.6 Changes in the activities of joint ventures 

Joint ventures can enlarge the scope of their business by acquiring assets 
or rights from their parents. This kind of an enlargement can amount 
to a new notifiable merger. However, this requires that the other criteria 
set on notifiable mergers are also met. If the scope of a joint venture is 



25

enlarged without additional assets, contracts, know-how, or rights being 
transferred, no new notifiable merger is deemed to arise.

A change in activities can turn a non-autonomous joint venture into 
an autonomous joint venture if it acquires control over all of the func-
tions of an autonomous economic entity, for example by beginning to 
sell large volumes of products to parties other than its parents. If the oth-
er criteria are met, this kind of a change amounts to a notifiable merger.

3.5.7 Non-autonomous joint ventures (i.e. non-full function joint ventures) 

Joint ventures that do not have control over all of the functions of an au-
tonomous economic entity are not notifiable, and the potential restraints 
on competition related to such arrangements are instead appraised ac-
cording to Sections  5–7 34 of the Finnish Competition Act.

Merger control provisions can also apply to non-autonomous joint 
ventures if they acquire business assets from third parties.35 Moreover, 
the dissolution of a non-autonomous joint venture can create an obliga-
tion to notify.36

3.5.8 Cooperative agreements relating to commercial behaviour

It is important to note with regard to arrangements relating to joint ven-
tures that contracts and cooperative agreements that only regulate the 
commercial behaviour of undertakings are, with the exception of ancil-
lary restraints, not governed by merger control provisions and are in-
stead appraised under the provisions of Sections 5–737of the Finnish 
Competition Act. Restrictions on competition are considered ancillary 
restraints if they are directly related to and necessary for the implemen-
tation of a notified joint venture.38

3.6 Special considerations

3.6.1 Indirect acquisition of control

Control can also be acquired indirectly through a joint venture, for ex-
ample.39 The parents of a joint venture are considered to have acquired 

34  Where a restriction on competition may appreciably affect trade between the EU Member States, 
Articles 101 and 102 of the Treaty on the Functioning of the European Union also apply.

35  For more information, see Section 3.6.1 Indirect acquisition of control.

36  This is the case especially if the assets originally invested in the joint venture change hands upon 
dissolution.

37 Where a restriction on competition is likely to have major implications on trade between the Member 
States of the EU, Articles 101 and 102 of the Treaty on the Functioning of the European Union also apply.

38  See Chapter VII Ancillary restraints.

39  Government Bill on amending the Finnish Act on Competition Restrictions and certain associated 
acts (HE 243/1997), Section 11(1)(1), detailed grounds.
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control if the joint venture is used as the parents’ agent in the acquisi-
tion and if the joint venture, although formally responsible for making 
the acquisition, does not have control over all of the functions of an au-
tonomous economic entity. The appraisal as to which party has acquired 
control calls attention to the objective of setting up the joint venture, the 
operation of the joint venture, the financial independence of the joint 
venture, and other financial factors that determine whether the joint 
venture is considered a de facto party in the transaction

3.6.2 Internal restructuring

According to the second paragraph of Section 21 of the Finnish Compe-
tition Act, merger control provisions do not apply to internal restructur-
ing as referred to in the first paragraph of the section. The merger con-
trol provisions of the Finnish Competition Act therefore do not apply to 
mergers that take place within a group of undertakings. However, situ-
ations where one undertaking acquires the remaining shares of another 
undertaking belonging to the same group from a third party and where 
joint control established under a shareholders’ agreement, for exam-
ple, is therefore dissolved do not constitute internal restructuring. This 
changes the structure of the market and therefore amounts to a merger 
under the first paragraph of Section 21 of the Finnish Competition Act.

3.6.3 Two-year rule

A merger can consist of two or more transactions that bring about the 
acquisition of control or a business or a part thereof. These kinds of sit-
uations are governed by the fourth paragraph of Section 24 of the Finn-
ish Competition Act. When determining the turnover of an acquired 
business, the calculations include any transactions involving the acqui-
sition of a business or a part thereof from the same undertaking with-
in a period of two years from the last transaction. This is done irrespec-
tive of whether or not the earlier transactions relate to a legal person or 
only to specific functions, for example. The objective of the provision is 
to ensure that the legal obligation to notify cannot be circumvented by 
splitting the merger into several separate transactions. The turnover of 
the acquired business is calculated taking into account all acquisitions 
from the same group of undertakings. The obligation to notify cannot 
be circumvented, for example, by declaring a parent as the vendor in 
one transaction and a subsidiary as the vendor in another. Similarly, any 
acquisitions from the same vendor by other undertakings belonging to 
the same group as the acquirer are also taken into account where these 
have taken place within the previous two-year period.
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III Calculation of turnover

1 Overview 

One of the conditions for merger control provisions to apply is that the 
turnover thresholds specified in Section 22 of the Finnish Competition 
Act are exceeded. The jurisdiction between the FCA and the Europe-
an Commission also comes down to turnover thresholds. The turnover 
thresholds that establish jurisdiction to the Commission are specified 
in Article 1 of the EC Merger Regulation. 

According to Section 22 of the Finnish Competition Act, merger con-
trol provisions apply to all mergers where the aggregate turnover of the 
undertakings concerned exceeds EUR 350 million and where at least two 
of the undertakings concerned each have a turnover of more than EUR 
20 million generated in Finland. More detailed provisions on identify-
ing the undetakings concerned are included in the third paragraph of 
Section 21 of the Finnish Competition Act.

More detailed provisions on the calculation of turnover are included 
in Finnish Government Decree on the calculation of turnover of parties 
to concentration. The objective of this chapter is to clarify problematic 
situations that can arise with regard to calculating turnovers. 

YThe undertaking concerned need to be especially careful when de-
termining what income counts towards turnover according to the Finn-
ish Government Decree in cases where the calculations are instrumen-
tal to deciding whether the turnover thresholds are exceeded.

2 Definition of turnover

2.1 Introduction

Turnover as referred to in Sections 22 and 24 of the Finnish Competition 
Act comprises the amounts derived by the undertaking concerned in the 
preceding financial year from the sale of products and the provision of 
services falling within the undertaking’s ordinary activities worldwide 
after the deduction of sales rebates and of value added tax and other tax-
es directly related to turnover as provided in the Finnish Accounting Act 
(1336/1997)40 (first paragraph of Section 1 of Finnish Government Decree 
on the calculation of turnover of parties to concentration.

40  The FCA has previously held that car tax also constitutes a tax that can be deducted from turnover un-
der the decree. This interpretation is also consistent with the case law of the European Commission.
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The calculation of the turnovers of credit institutions, investment 
firms, and other financial institutions as well as insurance companies 
and pension providers under the Finnish Competition Act will be dis-
cussed in more detail below in Section 2.7 Credit institutions, invest-
ment firms, and insurance companies.

2.2 Preceding financial year

More detailed provisions on dating and signing financial statements are 
included in Chapter 3 Section 7 of the Finnish Accounting Act. Accord-
ing to the Act, all financial statements must be dated and signed by the 
reporting entity. If the reporting entity is a corporation or a foundation, 
the annual accounts must be signed by the board of directors or the re-
sponsible partners together with the managing director or another per-
son in a comparable position.

Turnover is calculated on the basis of the last audited financial state-
ments preceding the notified merger. For example, if an undertaking’s 
financial year coincides with the calendar year and it agrees on a merg-
er (signs the agreement) on 1 January 2010, turnover is calculated on the 
basis of the audited 2008 financial statements even if the 2009 finan-
cial statements were to be audited before the merger is closed. Howev-
er, turnover calculations can be adjusted in certain circumstances, as 
will be discussed below.41

2.3 Ordinary activities

Amounts derived from ordinary activities comprise the income achieved 
from the sale of products or the provision of services in the normal 
course of the undertaking’s continuing and systematic business opera-
tions or activities that have become established as part of the undertak-
ing’s business.42 This definition corresponds to the definition of turno-
ver or similar income as provided in the Finnish Accounting Act. Any 
future reference to turnover also includes other similar income.

2.4 Amounts included in turnover

2.4.1 Overview

The definition of a group provided in the Finnish Limited Liability Com-
panies Act is not consistent with the definition of a group of undertak-
ings provided in Section 24 of the Finnish Competition Act. This is why 

41 See Section 2.5 Adjustments to turnover calculations in certain circumstances. 

42 The definition of ordinary activities is based on the case law of the Finnish Accounting Board.
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consolidated financial statements produced according to Chapter 6 Sec-
tions 2 and 3 of the Finnish Accounting Act do not necessarily include 
all of the amounts that count towards turnover in the context of mergers. 

Turnover includes the amounts derived from the sale of products and 
the provision of services in the course of the undertaking’s operating ac-
tivities. All amounts received from inventories, for example, are gener-
ally considered to count towards turnover. Operating income is not lim-
ited to amounts received from the sale of products or the provision of 
services but also includes rental income, for example.43

As regards mergers, turnover comprises the amounts referred to in 
Section 22 of the Finnish Competition Act and Section 1 of Finnish Gov-
ernment Decree on the calculation of turnover of parties to concentra-
tion. The undertakings’ own interpretation of what constitutes turnover 
in their financial statements is not relevant. In practice, interpretive is-
sues can arise from whether specific receivables are recorded in the in-
come statement under turnover, other operating income, or extraordi-
nary items, for example. Due to these kinds of interpretive issues, the 
turnover declared in an undertaking’s financial statements does not nec-
essarily correspond to the definition of turnover under the Finnish Com-
petition Act and Finnish Government Decree on the calculation of turn-
over of parties to concentration.

2.4.2 Pass-through items

According to accounting regulations, turnover does not include so-called 
pass-through items that typically do not have a direct impact on the in-
come formation of undertakings; undertakings pass these items on as 
they are, on the same conditions, and at the same price, and there is no 
expectation of profit. 

For example, turnover of travel agencies comprises the amounts re-
ceived from the tours organised by the agencies themselves. The turno-
ver of travel agencies that sell tours provided by other travel agencies in-
cludes the commissions received. Turnover also includes commissions 
received from other services regularly provided by travel agencies (such 
as travel insurance).

2.4.3 Public aid

Any public aid received by undertakings counts towards turnover as pro-
vided in rules governing accounting. Aid or compensation is included 

43 This is the case with property companies, for example.
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in turnover if it is granted towards the undertaking’s ordinary activities, 
if the undertaking is the final beneficiary of the aid, if the aid has a di-
rect impact on the undertaking’s income formation, if it is received as 
compensation for the provision of a service, and if it is directly related 
to the sale of a commodity.

2.5 Adjustments to turnover calculations in certain circumstances

2.5.1 Adjustments resulting from the length of the financial year

According to the second paragraph of Section 1 of Finnish Government 
Decree on the calculation of turnover of parties to concentration, turno-
ver is adjusted to correspond to a period of twelve months if the finan-
cial year of the undertaking is either shorter or longer. For example, if 
the undertaking’s financial year is eighteen months long, the turnover 
is divided by eighteen and then multiplied by twelve.

2.5.2 Adjustments resulting from mergers 

Turnover is a measure of the economic resources associated with merg-
ers in practice and the actual financial position of the parties at the time 
of the merger. If the turnover reported in the last audited financial state-
ments does not provide an accurate picture of these economic resourc-
es, the calculations need to be adjusted. 

This is the case, for example, if one or more of the merging parties 
has divested or acquired a business or a part thereof after the end of the 
financial year. Any turnover generated by divested businesses is deduct-
ed from the turnover reported in the last financial statements, and any 
turnover generated from an acquired business is added. However, these 
deductions and additions are only made for transactions that have closed 
before the notified merger44 (i.e. before the action that gives rise to the 
obligation to notify) unless the acquisition or sale of a business is nec-
essary for the implementation of the merger. 

Turnover also needs to be adjusted with regard to any transactions 
that have been closed during the financial year covered by the last audit-
ed financial statements if the changes in turnover resulting from these 
transactions are not fully reflected in the financial statements in ques-
tion. In these situations, the turnover figures contained in the audited fi-
nancial statements need to be adjusted in order to be able to deduct the 
turnover generated by businesses divested during the financial year in 

44 This changes the practice adopted under the Finnish Act on Competition Restrictions whereby a 
binding agreement on a merger or another action that created an obligation to notify under Sec-
tion 11(c) of the Act before agreeing on the notified merger at hand was sufficient for turnover to 
be adjusted, and instead these transactions now need to be closed in order for turnover to be ad-
justed. The objective of the reform is to make Finland’s national practice consistent with EU law.
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question and to add the turnover generated by businesses acquired. In 
other words, any turnover generated by a sold business needs to be de-
ducted from the turnover reported in the latest financial statements, and 
any turnover generated by an acquired business needs to be added in full.

What has been stated here with regard to the divestment of business 
assets also applies to closure of businesses.

2.6 Deductions from the aggregate turnover

According to the fourth paragraph of Section 1 of Finnish Government 
Decree on the calculation of turnover of parties to concentration, the 
aggregate turnover must not include turnover derived from the sale of 
products or the provision of services between each of the parties and 
entities within the same group of companies as defined in the first or 
third paragraph of Section 24 of the Finnish Competition Act.45 How-
ever, only turnover derived from intra-group transactions is deducted. 
Turnover derived from the sale of products or the provision of services 
between the parties to concentration is not deducted from the aggregate 
turnover. The rule on the deduction of intra-group turnover does not ap-
ply to cases involving a change of control under Section 3 of the Decree. 
This is because where a change of control occurs in a jointly controlled 
undertaking, the undertaking in question is an undertaking concerned 
and its turnover is therefore calculated according to the rules applicable 
to situations involving the acquisition of control.

2.7 Credit institutions, investment firms, and insurance companies

According to the first subparagraph of the second paragraph of Section 22 
of the Finnish Competition Act, the turnover of credit institutions, invest-
ment firms, and other financial institutions governed by the provisions 
of Chapter 9 of the Finnish Credit Institutions Act (121/2007) comprises 
the combined amount of the categories of income reported in an income 
statement produced according to said act. According to Annex 1 of the 
Finnish Financial Supervisory Authority standard on financial statements 
and management reports (Standard 3.1), categories of income include in-
terest revenue, net leasing income, income from equity instruments, in-
come from fees and charges, net income from securities and currency 
trade, net income from financial assets held for sale, net hedging income, 
net investment property income, and other operating income.

45 Amounts derived from the sale of products or the provision of services between the undertaking 
being acquired and the vendor, for example, therefore cannot be deducted from the turnover of 
the undertaking being acquired.
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According to Annex 2 of the standard, the income of investment 
firms comprises income from fees and charges, net income from se-
curities and currency trade, income from equity instruments, interest 
revenue, net income from financial assets held for sale, net hedging in-
come, net investment property income, and other operating income. For 
the purposes of the Finnish Competition Act, the turnover of investment 
firms is therefore calculated on the basis of the category titled ‘income 
from investment activities’ in the firms’ income statements.

The aforementioned rules on the calculation of turnover also apply to 
determining the turnover of foreign credit institutions and investment 
firms for the purposes of the Finnish Competition Act where these in-
stitutions would, were they Finnish, be governed by the Finnish Cred-
it Institutions Act. The definition of the undertakings governed by the 
Finnish Credit Institutions Act is consistent with Directive 2006/48/
EC relating to the taking up and pursuit of the business of credit insti-
tutions (EC Credit Institutions Directive). The definition provided in the 
first subparagraph of the second paragraph of Section 22 of the Finn-
ish Competition Act for the categories of income that form the turno-
ver of credit institutions and investment firms is consistent with Direc-
tive 86/635/EEC on the annual accounts and consolidated accounts of 
banks and other financial institutions).

Credit institutions and investment firms that produce their financial 
statements according to the IFRS calculate their turnovers on the basis 
of similar factors, although the names of the categories of income are 
different. The turnover reported in relation to mergers must be derived 
directly from the categories of income reported in income statements 
and any associated notes. (For more information, see Finnish Financial 
Supervisory Authority Standard 3.1, Chapter 9.4.2 Key performance in-
dicators and per share and per interest data, pp. 104–106.)

For the purposes of the Finnish Competition Act, the turnover of in-
surance companies (life insurance, accident insurance, and employee 
pension providers) comprises income from insurance premiums and, 
in the case of pension funds, income from fees and charges and pen-
sion contributions. Income from insurance premiums is calculated ac-
cording to rules issued by the Finnish Financial Supervisory Authority.46 
The definition given in the rules for income from insurance premiums 
is consistent with that of Directive 91/674/EEC on the annual accounts 
and consolidated accounts of insurance undertakings.

46 See Finnish Financial Supervisory Authority series of regulations and guidelines for insurance companies, 
employee pension providers, insurance associations, insurance cooperatives, branches of third-country in-
surance companies, and statutory pension institutions (2/002/2008, issued on 1 October 2008) as well 
as regulations and guidelines for pension funds (4/002/2007, issued on 14 December 2007).
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Where credit institutions, investment firms, and other financial in-
stitutions governed by the provisions of Chapter 9 of the Finnish Cred-
it Institutions Act or insurance and pension providers or pension funds 
exercise control over an undertaking that engages in other kinds of busi-
ness than those specified in the second paragraph of Section 22 of the 
Finnish Competition Act, any turnover derived from such business is 
included in the combined amount of the categories of income, income 
from insurance premiums, or income from fees and charges of said un-
dertakings. From the perspective of merger control, the turnover of these 
undertakings can therefore also include other categories of income than 
those specified in the aforementioned special legislation.

According to the third paragraph of Section 1 of Finnish Govern-
ment Decree on the calculation of turnover of parties to concentration, 
any turnover generated by divested businesses after the end of the fi-
nancial year is deducted from the turnover and any turnover generat-
ed by acquired businesses is added. Calculations of the income derived 
by insurance companies from insurance premiums and the income de-
rived by pension funds from fees and charges and pension contributions 
therefore also take into account any insurance stock sold and liabilities 
transferred after the end of the financial year covered by the financial 
statements but before the notified merger where these affect the lev-
el of income derived from insurance premiums and fees and charges. 
Transfers relating to individual reinsurance premiums are taken into ac-
count where they amount to a divestment or acquisition of a business 
or a part of thereof.

Income from insurance companies’ investments in shares, securi-
ties, real estate, or other assets is not included in the companies’ income 
from insurance premiums except in cases where these investments 
amount to the acquisition of control over the undertakings involved. As 
regards transactions that amount to the acquisition of control, the turn-
over derived from the acquisition is added to the insurance companies’ 
income from insurance premiums. 
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3 Calculation of turnover in different types of mergers

3.1 Overview

The form of merger affects the determination of the undertakings con-
cerned and the turnovers attributed to them. Different types of mergers 
have been discussed above in Section II.3 Notified mergers. The follow-
ing sections briefly describe certain criteria used to identify the undertak-
ings concerned and issues relating to the calculation of the turnovers of 
the undertakings concerned under the Finnish Competition Act.

3.2 Acquisition of control

Control can be acquired by one or more undertakings. The object of ac-
quisition can also comprise one or more undertakings. As regards the 
calculation of turnover, the undertakings concerned  generally comprise 
the party acquiring control and the undertaking being acquired. The 
identification of the undertakings concerned is usually relatively straight-
forward especially in cases involving the acquisition of sole control.

Issues relating to the calculation of turnover in cases involving the 
acquisition of joint control or changes in the structure of (joint) con-
trol will be discussed in more detail below in Section 3.5 Joint ventures.

3.3 Acquisition of a business or a part thereof

In situations involving the acquisition of a business or a part of a busi-
ness, the undertakings concerned from the perspective of the calcula-
tion of turnover comprise the party acquiring the business or a part of 
a business and the business or function being acquired.

3.4 Consolidation

In situations involving absorption, the undertakings concerned from the 
perspective of the calculation of turnover comprise the receiving under-
taking and the merging undertaking. 

In the case of amalgamation, the undertakings concerned comprise 
the merging undertakings that form the receiving undertaking.
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3.5 Joint ventures
3.5.1 Creation of  a joint venture

In cases involving the creation of a new joint venture under the fourth 
subparagraph of the first paragraph of Section 21 of the Finnish Compe-
tition Act, the undertakings concerned from the perspective of the calcu-
lation of turnover comprise the founding members of the joint venture.47 

3.5.2 Acquisition of joint control

In cases where undertakings acquire joint control over an existing un-
dertaking or business or a part of a business and where none of the par-
ties acquiring control previously exercised sole control or joint control 
over the business or function in question, the undertakings concerned 
comprise the undertakings acquiring joint control on one hand and the 
undertaking or business being acquired on the other.

3.5.3 A change from sole control to joint control  

Where an existing undertaking was previously subject to sole control 
and one or more new shareholders acquire joint control over the un-
dertaking so that the shareholder that previously held sole control con-
tinues to jointly control the undertaking with the new shareholders, the 
arrangement is regarded as a creation of a new joint venture under Sec-
tion 2 of Finnish Government Decree on the calculation of turnover of 
parties to concentration. The undertakings aqcuiring joint control and 
therefore the undertakings concerned  from the perspective of the cal-
culation of turnover comprise both the undertaking previously in sole 
control and the undertaking(s) acquiring control. 

In calculations, the turnover generated by the undertaking being ac-
quired counts, in full, towards the turnover of the undertaking previous-
ly in sole control. Turnover is calculated as in cases involving the crea-
tion of a new joint venture.

3.5.4 A change from joint control to sole control

In situations involving a change from joint control to sole control, the un-
dertakings concerned from the perspective of the calculation of turnover 
comprise the undertaking that gains sole control and the undertaking over 
which control is exercised.

47 The parties that exercise control over the joint venture.
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The turnover of the undertaking over which control is exercised does 
not count towards the turnover of the party that gains sole control. The 
turnover of the undertaking over which control is exercised is therefore not 
apportioned equally among the undertakings previously in joint control.

Any amounts derived from the sale of products or the provision of 
services between the undertakings previously in joint control and the 
undertaking over which control is exercised are also not deducted from 
the turnover.

3.5.5 A replacement of an existing shareholder in an already jointly  
  controlled undertaking or other change in the structure of control

In situations where one of the undertakings exercising joint control is 
replaced or where the structure of control changes, the undertakings 
concerned comprise the shareholders that remain in joint control and 
the undertaking over which control is exercised. 

The turnover of the undertaking over which control is exercised does 
not count towards the turnovers of the undertakings that retain con-
trol. The turnover of the undertaking over which control is exercised is 
therefore not apportioned equally among the undertakings previously 
in joint control. 

Any amounts derived from the sale of products or the provision of 
services between the undertakings previously in joint control and the 
undertaking over which control is exercised are also not deducted from 
the turnover. 

3.5.6 Acquisition of control through a joint venture

In situations where shareholders of a joint venture use the joint ven-
ture as a means of acquiring control, the shareholders of the joint ven-
ture can be deemed to be the parties that acquire control rather than the 
joint venture.48 In situations where shareholders of a joint venture use 
the joint venture as a means of acquiring control, the shareholders of 
the joint venture can be deemed to be the parties that acquire control 
rather than the joint venture.

If the undertaking acquiring control is a joint venture that has con-
trol over all of the functions of an autonomous economic entity (full-
function joint venture), in other words an undertaking that has suffi-
cient economic and other resources to operate on a lasting basis and 
that is already active on the market, the undertakings concerned  usu-

48 See also Section II.3.6.1 Indirect acquisition of control.



37

ally comprise the joint venture and the undertaking over which control 
is acquired. In these circumstances, the turnovers of the groups of un-
dertakings to which the parents of the joint venture belong also count 
towards the turnover of the joint venture under Section 24 of the Finn-
ish Competition Act.

4 Allocation of turnover of the undertakings concerned

Once the undertakings concerned have been identified, their turnovers 
are calculated according to Section 24 of the Finnish Competition Act 
and Finnish Government Decree on the calculation of turnover of par-
ties to concentration. This section discusses Section 24 of the Finnish 
Competition Act, which deals with the turnovers of the controlling un-
dertakings.

The turnovers of undertakings acquiring control, a business or a part 
of a business, receiving undertakings in the case of absorption, merging 
undertakings in the case of amalgamation, and founding members of 
joint ventures are deemed to include the turnovers of any undertakings 
that have control over the aforementioned undertakings and over which 
the aforementioned undertakings themselves exercise control. Turno-
ver also includes any turnover generated by other undertakings that are 
controlled by the undertakings that exercise control over the aforemen-
tioned undertakings as well as turnover generated by any other under-
takings or foundations over which natural persons who exercise control 
over the aforementioned undertakings exercise control.

Moreover, the acquirer’s turnover includes a portion of any turno-
ver generated by undertakings over which the acquirer or undertakings 
that are related to the acquirer as provided in the first or third paragraph 
of Section 24 of the Act exercise joint control with another undertaking 
concerned or with another undertaking;the turnover should be appor-
tioned equally among the undertakings according to the number of un-
dertakings exercising joint control.49 

The turnover of undertakings being acquired includes any turnover 
generated by the undertaking over which control is acquired, the busi-
ness or a part of a business being acquired, and, in the case of absorp-
tion, any turnover generated by the merging undertaking. Where merg-
ers involve acquiring parts of one or more undertakings, only turnover 
related to the acquired functions is taken into account.

49 For more information, see Section 6.2 Division of the turnover of joint ventures in certain circumstances.
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The turnover generated by undertakings over which control is ac-
quired and, in the case of absorption, the merging undertakings, in-
cludes any turnover generated by undertakings over which the under-
takings being acquired exercise control directly (subsidiary) or indirectly 
(subsidiary of a subsidiary) and a portion of any turnover generated by 
undertakings over which the  the undertaking being acquired or under-
takings that are related to the  the undertaking being acquired as provid-
ed in the third paragraph of Section 24 of the Act exercise joint control 
with another undertaking concerned or with another undertaking; the 
turnover should be apportioned equally among the undertakings accord-
ing to the number of undertakings exercising joint control.

5 Geographic allocation of turnover

According to Section 22 of the Finnish Competition Act, an obligation 
to notify materialises where the turnover of the undertakings concerned 
generated in Finland exceeds certain thresholds. According to Finnish 
Government Decree on the calculation of the turnovers of merging un-
dertakings, turnover generated in Finland includes the amounts derived 
by the parties from the sale of products or the provision of services in 
Finland. Turnover is considered to have been generated in the geograph-
ic location of the customer at the time of the transaction.50

According to the provision, the location of the customer is therefore 
what determines the geographic allocation of turnover generated from 
the sale of products or the provision of services. The basic principle is 
that turnover is considered to have been generated in the geographic 
location where the undertaking competes with other goods or services 
providers. This is usually also the place where contractual obligations 
are carried out, in other words where services are actually provided or 
to which products are delivered. 

Situations can arise with regard to the sale of products where the 
geographic location of the customer as declared at the time of signing 
the contract differs from the billing and/or delivery address. In these 
situations, the location where the contract is signed and the address to 
which the products are delivered are usually more important than the 
billing address.

With regard to the provision of services, the location where the serv-
ices are provided to customers is the decisive factor. In cases where ei-
ther the service provider or the customer travels, turnover is considered 

50 The location in which the product or service is used is therefore usually not material in the ap-
praisal of the geographic allocation of turnover.
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to have been generated at the place of destination of the traveller, in other 
words where the services are actually provided to the customer.51 In cas-
es where a service is provided without either the service provider or the 
customer having to travel, turnover is usually considered to have been 
generated in the geographic location of the customer.

The Finnish Market Court discussed the geographic allocation 
of turnover generated from the provision of services in its ruling No 
580/08/KR.52In the case in question, the Finnish Market Court agreed 
with the view of the FCA which held that the case involved a service pro-
vided to Finnish customers; the court found that the country in which 
the foreign service provider in question was based and the location of its 
satellite transmitters were irrelevant as regards the fact that competition 
over the Finnish pay television market takes place in Finland.  

The following is an example of the FCA’s previous interpretations of 
the issue of the geographic allocation of turnover:

As regards cross-border passenger transport, the FCA has held that 
competition is considered to take place in the geographic location of the 
customer. The customer was considered to be located in the country of 
departure regardless of where he or she was physically at the time of 
purchasing the ticket. In the case in question, some tickets were pur-
chased over the Internet and the customers were not necessarily physi-
cally present in the country of departure at the time of purchase. All in-
come derived from ticket sales was nevertheless considered to have been 
generated in the country of departure of the customer and attributed to 
the undertaking from which tickets were purchased. This was consid-
ered to be the case even though the section of the journey that made up 
the cross-border element was operated by another undertaking to which 
the undertaking that sold the tickets paid all of the income derived from 
that section of the journey, barring the commission.

51 As regards air travel, see, for example, the Commission’s decision on 27 June 2007 in Case No 
COMP/M.4439 – Ryanair/Aer Lingus and the decisions referred to in footnote 12 of said decision. 

52 Ruling No 580/08/KR of the Finnish Market Court on 30 October 2009.
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6 Special considerations relating to the calculation of turnover

6.1 Natural persons

Control can also be acquired by natural persons. Turnover attributable to 
natural persons includes any turnover generated by one or more under-
takings or foundations over which the natural person exercises control.

6.2 Division of the turnover of joint ventures in certain circumstances

Where theundertakings concerned or undertakings that are in such a 
relation to it as provided in the first or third paragraph of Section 24 ex-
ercise joint control with other undertakings concerned or undertakings 
that are in such a relation to themas provided in the first or third para-
graph of Section 24 or with other undertakings, any turnover generated 
by the jointly controlled undertaking is apportioned equally amongst all 
of the controlling parties (Section 4 of Finnish Government Decree on 
the calculation of turnover of parties to concentration). Moreover, any 
amounts derived from the sale of products or the provision of services 
between undertakings belonging to a same group of undertakings un-
der the fourth paragraph of Section 1 of Finnish Government Decree 
on the calculation of turnover of parties to concentration are deducted 
from the turnover.

The provision included in Section 4 of the decree does not apply to 
situations involving a change in the structure of control as provided in 
Section 3 of the decree. In these situations, the jointly controlled under-
taking is considered to be the undertaking being acquired.

6.3 Mergers involving state-owned undertakings

In situations where the party acquiring control and the undertaking 
over which control is acquired are both owned by the same state-owned 
undertaking, the transaction is usually regarded as internal restructur-
ing if both the acquirer and the undertaking being acquired belong to 
the same economic unit. However, if the undertakings belong to differ-
ent economic units which each have independent power of decision, 
the transaction will be deemed to constitute a concentration under the 
Finnish Competition Act. If both the acquirer and the undertaking be-
ing acquired retain independent power of decision after the transaction, 
the transaction is only regarded as an internal restructuring even if both 
parties become subject to the control of a single entity, such as a hold-
ing company, as a result of the transaction.
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Where a state-owned undertaking exercises its rights as a public au-
thority to provide services of general interest instead of pursuing to in-
fluence the business decisions of the undertaking, these rights do not 
constitute control under the Finnish Competition Act except in cases 
where they are aimed at or can result in the state-owned undertaking ac-
quiring a position where it has decisive influence over the operation of 
the undertaking.

According to Section 5 of Finnish Government Decree on the calcu-
lation of turnover of parties to concentration, any turnover derived from 
the economic activities of state-owned undertakings and the turnover of 
undertakings controlled by state-owned undertakings include turnover 
derived from any other economic activities of the same state-owned un-
dertaking and the turnover of other undertakings controlled by the state-
owned undertaking, if the state-owned undertaking in question coordi-
nates economic decision-making between these undertakings.

The first essential prerequisite for the turnover derived from the oth-
er economic activities of a state-owned undertaking and the turnover of 
other undertakings controlled by the state-owned undertaking to count 
towards turnover calculations is that the state-owned undertaking in 
question actually coordinates the business and competitive behaviour 
of the economic activity or undertaking involved in the merger and its 
other economic activities or other undertakings under its control. 

Another factor to be taken into consideration is the question of in-
dependent power of decision. For the purposes of calculating the turn-
overs of undertakings concerned, all of the undertakings and economic 
activities that form an economic entity that has independent power of 
decision therefore need to be taken into account, regardless of the way 
the assets of these undertakings are managed or the applicable rules on 
administrative oversight.

6.4 Two-year rule

Where the acquisition of a business or a part of a business comprises 
two or more transactions, the turnover of the business being acquired 
is considered to include the turnovers of any businesses or functions ac-
quired from the same undertaking or foundation or from undertakings 
belonging to the same group of undertakings as provided in Section 24 
of the Finnish Competition Act within a period of two years prior to the 
acquisition, regardless of whether or not the acquired functions consti-
tute bodies corporate.53 According to the provision, any turnover derived 

53 See also Section II.3.6.3 Two-year rule.
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from other acquisitions made by the acquirer or by other undertakings 
belonging to the same group of undertakings from the same group of 
undertakings within the previous two years is also taken account. 

Any turnover derived from undertakings acquired from the same 
undertaking during the previous two years is included in the turnover 
of the business being acquired regardless of whether or not the FCA in-
vestigated the merger in question.

The two-year rule applies to the acquisition of control, the acquisi-
tion of joint control, the creation of a joint venture, the acquisition of a 
business or a part thereof, and consolidation.

6.5 Conversion of turnovers into euros

The annual turnover of undertakings is converted into euros at the mid-
dle rate for the twelve months concerned.54 The same procedure is used 
in situations where undertakings have sales in several different curren-
cies. The total turnover given in the consolidated audited accounts and 
in the undertaking’s reporting currency is converted into euros at the 
aforementioned yearly middle rate. The audited annual turnover figures 
must be converted as such and not be broken down into quarterly or 
monthly figures that would then be converted individually.

54  Information about exchange rates can be found in the European Central Bank’s Monthly Bulletin, 
for example.
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IV Notification procedure

1 Obligation to notify

According to Section 23 of the Finnish Competition Act, the FCA needs 
to be notified of mergers following the conclusion of an agreement, ac-
quisition of control, or the announcement of a public bid under Chap-
ter 6 Section 3 of the Finnish Securities Markets Act but before closing 
the transaction. The FCA can also be notified as soon as the parties can 
demonstrate good faith intent to close the transaction. Good faith in-
tent can be demonstrated, for example, by a letter of intent or a memo-
randum of understanding signed by all of the interested parties or by a 
public announcement of the intention to make a public bid. The mani-
festation of intent needs to be tangible enough for the FCA to be able to 
initiate the appraisal process on the basis of the same. 

It is also important to note that the FCA has no obligation to begin 
investigating mergers that have not been made public. In these cases, 
time does not begin to count towards the processing deadlines even if 
the merger is notified appropriately otherwise.55

The second paragraph of Section 23 of the Finnish Competition Act 
includes a special provision on mergers that are governed by insurance 
legislation.56 As regards these mergers, the FCA needs to be notified 
once the parties have been told that the Finnish Financial Supervisory 
Authority approves of the merger or does not object to it. However, no 
notification is required if the Finnish Financial Supervisory Authority 
has consulted the FCA and the FCA has issued an opinion stating that 
there are no objections to the merger. A notification is required if the 
FCA’s opinion states that the merger cannot be approved as is.

2 Processing times

2.1 Processing deadlines

According to the first paragraph of Section 26 of the Finnish Compe-
tition Act, the FCA initiates the merger control procedure as soon as 
the notification is submitted. The FCA has one month from the begin-
ning of the procedure to issue an opinion on the merger (Phase I); at 

55  Government Bill on the Finnish Competition Act (HE 88/2010), Section 23, detailed grounds.

56  These include mergers that are governed by the provisions of Chapter 3 or Chapter 10 of the Finn-
ish Employee Pension Providers Act (354/1997), Chapter 11 of the Finnish Pension Funds Act 
(1774/1995), or Chapter 12 of the Finnish Insurance Funds Act (1164/1992).



44

this juncture, the FCA can either clear the merger or refer the case to 
further proceedings (Phase II). If the FCA fails to initiate further pro-
ceedings within one month of receiving the notification, the merger is 
deemed to have been cleared.

Further proceedings are initiated if the initial investigations suggest 
that a merger is likely to have anti-competitive effects. The objective is 
to investigate the implications of the merger more thoroughly and to 
appraise the severity of any anti-competitive effects. According to the 
second paragraph of Section 26 of the Finnish Competition Act, the 
FCA has three months to conclude its investigation. The Finnish Mar-
ket Court can extend the deadline by up to two months.57

2.2 Calculation of deadlines

The notification is considered to have been submitted on the date dur-
ing the office hours of which the FCA receives it.58Time begins to count 
towards the deadline of Phase I under Section 26 of the Finnish Compe-
tition Act from the date on which the notification is received. The dead-
lines specified for the merger control procedure in the Finnish Compe-
tition Act are calculated on the basis of calendar months. Time begins 
to count towards the first deadline of one month from the date on which 
the FCA receives the merger notification. The deadline expires after one 
month, at the end of office hours on the day with the same number as 
the date on which the notification was received.59 If the month in ques-
tion does not have as many days as the preceding month, the deadline 
expires on the last day of the month. For example, if a notification ar-
rives at the FCA by the end of office hours on 31 October, the one-month 
deadline expires on 30 November. If the expiration date falls on a week-
end or a public holiday, the deadline expires on the following working 
day. Time begins to count towards the Phase II deadline of three months 
from the date on which the FCA decides to initiate further proceedings. 
The same general rules apply to calculating the Phase II deadline as to 
the initial one-month deadline.

57 For more information, see Section 2.4 Extending the Phase II deadline.

58 The concept of office hours is governed by Finnish Government Decree on the opening hours of 
government agencies (332/1994). According to Section 1 of the decree, government agencies are 
open on weekdays between 8.00 am and 4.15 pm.

59 Deadlines under the Finnish Competition Act are calculated according to the Finnish Act on the 
Calculation of Statutory Deadlines (150/1930). As regards mergers that need to be notified to the 
Commission, deadlines are calculated on the basis of the number of working days.
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2.3 Extending processing times

The FCA can extend the processing times associated with the merger 
control procedure under the third paragraph of Section 26 of the Finn-
ish Competition Act if the merging parties or other undertakings that 
belong to the same group of undertakings and are therefore related to 
them as provided in the first, second, or third paragraph of Section 24 of 
the act fail to provide the FCA with all of the information requested for 
the purposes of appraising the merger within the deadline or if the in-
formation provided is incomplete or inaccurate.60 This rule is primarily 
designed to discourage undertakings from intentionally ignoring their 
duty to disclose the required information or from deliberately provid-
ing incomplete or incorrect information. Although the provision applies 
not just to the merging undertakings but also to the entire groups of un-
dertakings to which the parties belong, the merging parties also have to 
supply the requested information. In certain special circumstances, the 
parties on whom the obligation to notify falls are not entitled to decide 
on the submission of information. This is the case with hostile bids, for 
example. In fact, the FCA can generally only extend processing times in 
situations involving information that the parties on whom the obligation 
to notify falls are able to supply. Failure of third parties to submit infor-
mation therefore does not lead to longer processing times.

The FCA sets a deadline by which the requested information needs 
to be submitted. The provision on extending processing times becomes 
enforceable if the deadline has expired without the requested informa-
tion having been submitted or if the information provided is incomplete 
or inaccurate. In these circumstances, the FCA issues a decision/request 
for the missing information and announces that a longer processing 
time will be required. In situations governed by the third paragraph of 
Section 26 of the Finnish Competition Act, the processing time is ex-
tended by the same number of days as has elapsed since the deadline 
on which the information was to be submitted. The date on which the 
information is submitted to the FCA also counts towards calculating the 
extension. A document is considered to have been received on the date 
during the office hours of which it arrives at the FCA. Saturdays, Sun-
days, and public holidays also count towards the extension. The FCA 
notifies the notifying parties of the length of the extension once the re-
quested information has been received. 

60 See also Section 6 Failure to notify and incorrect and incomplete notifications.
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Provisions on appealing decisions relating to extended processing 
times are included in Section 44 of the Finnish Competition Act. Ac-
cording to the first paragraph of Section 44, any decision made by the 
FCA to extend processing times under the third paragraph of Section 
26 of the act cannot be appealed separately, and instead appeals need to 
relate to the main case.

2.4 Extending the Phase II deadline

If the FCA so requests, the Finnish Market Court can extend the Phase 
II deadline of three months by up to two months. It is extremely rare for 
the FCA to request an extension to the Phase II deadline.  

The deadline can be extended in the aforementioned manner in or-
der to investigate remedies to anti-competitive effects in cases governed 
by the third paragraph of Section 25 of the Finnish Competition Act, for 
example, or in situations where the notifying parties inform the FCA to-
wards the end of the period reserved for the investigations that the orig-
inal arrangements relating to the merger are being revised to such an 
extent that further investigations by the FCA are necessary. If the noti-
fying parties object to the longer processing time, the deadline can only 
be extended if extremely good reasons exist.

3 Information and documents to be submitted

Merger notifications submitted by economic operators must comply 
with Finnish Government Decree on the scope of the obligation to no-
tify, issued on 1 September 2011 (1012/2011). The notification must in-
clude all of the information specified in the decree, unless the FCA has 
granted a waiver of some of the requirements. The sections of the no-
tification must follow the numbering and headings specified in an an-
nex to the decree. All of the compulsory information must be included 
in the notification itself and not in annexes, for example. The informa-
tion must be correct and complete. The notification must be submitted 
to the FCA. Notifications are registered as having been received on the 
working day during the office hours of which they arrive at the FCA.61  
Merger notifications must be addressed to

Finnish Competition Authority
Merger Control
(street address) Pitkänsillanranta 3
PO Box 332, FI-00531 Helsinki
kirjaamo@kilpailuvirasto.fi

61 See footnote 58.
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The FCA must be provided with one original version of the notification 
and any supporting documents as well as four copies and an electronic 
version. The notification must be written in Finnish or Swedish.62 An-
nexes to the notification can usually also be in English. The FCA can or-
der the notifying parties to provide a Finnish or Swedish translation of 
any especially important or ambiguous annexes. The notifying parties 
must clearly indicate any business secrets contained in the notification 
or its annexes. The FCA also recommends that the notifying parties sub-
mit an electronic version of the notification from which any business 
secrets have been removed. 

4 Finnish Government Decree on  
   the scope of the obligation to notify

An annex to Finnish Government Decree on the scope of the obligation 
to notify includes a detailed list of the information that must be disclosed 
in merger notifications. The decree refers to ‘the party to the concentra-
tion’ in many places. This does not refer to the vendor and the purchaser 
but to the party acquiring control and the undertaking being acquired, 
for example. More detailed provisions on the determination of the par-
ties to the concentration are included in the third paragraph of Section 
21 of the Finnish Competition Act. The following sections contain notes 
on certain sections of the notification form annexed to the decree. The 
numbering and headings of the sections are consistent with the layout 
described in the decree.

4. Concentration

The legal form of the merger must be specified in Section 4.1 accord-
ing to the classifications provided in the first, second, third, and fourth 
subparagraphs of the first paragraph of Section 21 of the Finnish Com-
petition Act. 

Section 4.2 is reserved for a brief description of the arrangements as-
sociated with the proposed merger, such as its economic and financial 
structure, the business operations involved, and the structure of owner-
ship and control both before and after the transaction. The notification 
must also include a brief description of the economic and other factors 
underlying the transaction, the economic rationale for the transaction, 
and the objectives of the transaction. 

62 Finnish Language Act (423/2003).
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As regards the economic structure of the transaction, a brief descrip-
tion of the assets that are to be transferred in the transaction in order to 
achieve the desired outcome must be provided. As regards financial ar-
rangements, information must be provided on how the transaction is to 
be funded (e.g. by buying or trading shares). However, the notification 
does not need to specify the origin of the funds used to buy shares, for 
example. This is due to the fact that the description of the merger pro-
vided in Section 4 is to be used, after the removal of business secrets, 
as the basis for announcing the proposed merger, where applicable, for 
consulting with interested parties, and for requesting statements from 
competitors, customers, or suppliers. 

Where the merger involves the acquisition of a business or a part 
thereof, Section 4.3 must also include a brief description of the premis-
es, machinery, personnel, intellectual property rights, or other similar 
assets associated with the merger.

The subsections of Section 4.4 are reserved for information about 
joint ventures. This information must be provided whenever the merger 
involves a joint venture, even where no new joint venture is formed. The 
information in Section 4.4 is therefore required, for example, whenev-
er changes take place in the structure of joint control. The information 
required under Section 4.4 include details such as what joint control is 
based on, whether the joint venture has operative autonomy and is op-
erating on a lasting basis, what agreements and other business arrange-
ments exist between the shareholders and the joint venture, what busi-
nesses and resources the founding members are allocating to the new 
joint venture, what products and services the new joint venture provides 
and in which geographic markets, and who the most important custom-
ers and suppliers of the joint venture are.

5. Information on turnover

Turnover as referred to in Section 24 of the Finnish Competition Act 
comprises the amounts derived by the undertaking concerned in the 
preceding financial year from the sale of products and the provision of 
services falling within the undertaking’s ordinary activities worldwide af-
ter the deduction of sales rebates and of value added tax and other taxes 
directly related to turnover. More detailed provisions on the calculation 
of turnover are included in Finnish Government Decree on the calcula-
tion of the turnovers of merging undertakings.

Where turnover has been adjusted under Section 1 of the aforemen-
tioned decree due to the financial year of the undertaking concerned be-
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ing shorter or longer than twelve months or due to a merger agreed af-
ter the end of the financial year in question, the manner of adjustment 
and grounds for the same must be described in Section 5.3. Grounds for 
adjustment must include a description of the merger, including details 
about the parties involved, a brief description of the transaction, and an-
nexes specifying the turnover derived from the undertaking(s) acquired.

Section 5.4 is reserved for details about any public aid granted to-
wards the operating activities of the merging parties and other under-
takings and foundations belonging to the same group of undertakings 
during the previous financial year, with the exception of mergers where 
there is no doubt as to the turnover thresholds specified in Section 22 
of the Finnish Competition Act being exceeded.

Where the aggregate turnover of the merging undertakings exceeds 
EUR 2,500 million, a brief explanation as to why the merger is notified 
in Finland and not to the European Commission under the EC Merger 
Regulation must be provided in Section 5.6.

6. Information on ownership and control

Section 6.1 is reserved for information about other undertakings that 
belong to the same groups of undertakings as the merging parties. The 
concept of a group of undertakings is explained in the introductory sec-
tion of the annex to Finnish Government Decree on the scope of the 
obligation to notify. Where undertakings engage in business on the rel-
evant markets referred to in Section 7.1 of the annex, the notification 
must include information about the nature of control and operative ar-
rangements between each of the undertakings and the merging parties. 
The section is to be used to describe the grounds on which control can 
be exercised in annual meetings, meetings of the boards of directors, 
or the undertakings’ strategic decision-making processes, for example. 

Section 6.2 is reserved for declaring any holdings acquired by the 
merging parties and any other undertakings belonging to the same 
groups of undertakings within the previous two years in undertakings 
that operate on the aforementioned relevant markets. All holdings must 
be declared regardless of how small they are. 

Section 6.3 is reserved for disclosing information about any holdings 
of each of the merging parties and any other undertakings belonging to 
the same groups of undertakings that either separately or together en-
title the undertakings involved to a share of at least ten percent of the 
share capital or voting rights of undertakings or foundations that oper-
ate on the relevant markets as referred to in Section 7.1.
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Section 6.4 is reserved for disclosing information about any mem-
bers of the governing bodies or operative management of the merging 
undertakings or other undertakings belonging to the same groups of 
undertakings who hold similar positions in other undertakings. A sim-
ilar position is not the same as the same position, and instead this pro-
vision also applies to situations where a person acts as a managing di-
rector of one undertaking and as a member of the board of directors of 
another, for example.

7. Affected markets 

The objective of the subsections of Section 7 is to identify the markets 
on which the merging undertakings operate and to establish the com-
petitive position that they hold on these markets.

7.1 Relevant markets

The objective of the section on relevant markets is to identify the product 
groups and geographic markets that are relevant from the perspective of 
the competitive analysis of the merger, in other words the products that 
compete or can compete with the products offered by the merging un-
dertakings. The concept of relevant markets will be discussed in more 
detail in Section V.6 below. 

Sections 7.1.1 and 7.1.2 are reserved for information about product 
markets that may be affected by the merger. The merging parties must 
identify any products that they offer where their market share exceeds 
the thresholds specified in the aforementioned sections. The notifying 
parties are also asked to explain why they consider these products to be 
relevant in this context. 

Section 7.1.1 of the annex to the decree is reserved for information 
about any markets where at least two of the merging undertakings or 
undertakings belonging to the same groups or undertakings engage in 
business and where their combined market share amounts to at least 
fifteen percent of the Finnish market or a relevant part therein. The con-
cept of a group of undertakings is explained at the beginning of the an-
nex. Any market shares held by undertakings over which the merging 
parties exercise joint control must also be taken into account. A relevant 
segment of the Finnish market can comprise a city or a large town, ur-
ban area, or region, for example. The objective of the section is to pro-
vide information about the horizontal implications of the merger. 

Section 7.1.2 of the annex to the decree relates to information about 
product markets where one of the merging undertakings or other un-
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dertakings belonging to the same group of undertakings hold a market 
share of at least twenty percent where these are upstream or downstream 
from markets where another party involved in the merger or other un-
dertakings belonging to the same group of undertakings operate. The 
objective of the section is to provide information about the vertical im-
plications of the merger. Section 7.1.3 of the annex to the decree relates 
to information about relevant markets that do not meet the criteria as-
sociated with the two previous sections but that are either parallel or up-
stream or downstream and therefore closely related to these markets. All 
markets from which at least one party involved in the merger or other 
undertakings belonging to the same group of undertakings derive turn-
over must be declared. The objective of this section is to supplement the 
information provided in Sections 7.1.1 and 7.1.2 of the notification by pre-
senting an overview of how the aforementioned markets relate to other 
markets. The section also provides information about the conglomerate 
effects of the merger. Moreover, this section can, where applicable, be 
used to indicate the reasons why products sold on related markets are 
not considered to be relevant under Sections 7.1.1 and 7.1.2. The informa-
tion disclosed in this section describes how the merging parties or other 
undertakings belonging to the same groups of undertakings operate on 
these markets. This relates to situations where the merging undertak-
ings operate on different markets which nevertheless are closely linked 
to each other. One example of such circumstances is where one of the 
parties is a computer manufacturer and the other a software provider. 
The information provided in Section 7.1.3 must also include details about 
these kinds of markets.

7.2 Market information

Section 7.2 uses the term ‘relevant geographic markets’. These are de-
fined on the basis of the geographic areas where the merging under-
takings operate as well as the geographic areas where customers have a 
realistic opportunity to acquire the products in question. Relevant geo-
graphic markets comprise areas where competitive conditions are suffi-
ciently homogeneous and which can be distinguished from neighbour-
ing geographic areas because competitive conditions are appreciably 
different in those areas. If the relevant geographic markets of the merg-
ing undertakings are considered to extend beyond the national borders 
of Finland, the notifying parties must specify the areas to which the in-
formation provided relates. 
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Section 7.2.2.2 is reserved for information about mergers on the elec-
tricity market, namely an estimate of the amount of electricity distribut-
ed by each of the merging parties and other undertakings belonging to 
the same groups of undertakings at 400 V in the national electricity grid. 
The estimate must be as up-to-date as possible. The estimate must take 
into account any acquisitions of distribution plants and other changes in 
rights over distribution capacity made after the date on which statistics 
were last compiled63 The estimates must include all electricity distribut-
ed through the networks of the merging parties or other undertakings 
and plants belonging to the same groups of undertakings regardless of 
whether they own the networks or control them on the basis of rental 
or leasing agreements, for example.

7.2.3 Main competitors

Section 7.2.3.1 is reserved for listing the five most important competitors 
and estimating their market shares.

The information must cover all of the markets referred to in Sections 
7.1.1–7.1.3. The information must include competitors operating both in 
Finland and potentially on wider relevant geographic markets.

7.2.4 Main customers and suppliers

Section 7.2.4.1 is reserved for listing the five most important customers 
and suppliers and their contact details. The information must cover all 
of the markets referred to in Sections 7.1.1–7.1.3 and include details of the 
percentage of aggregate turnover that the merging parties and other un-
dertakings belonging to the same groups of undertakings derive from 
sales to these customers and purchases from these suppliers.

7.2.6 Factors affecting market entry and exit

Section 7.2.6.2 is reserved for a general assessment of factors relating 
to market entry and exit and the profitability of business. In particular, 
the information must include details about the total costs of entry for a 
significant and viable competitor, any legal or regulatory barriers to en-
try (such as operating licences), any restrictions created by the existence 
of intellectual property rights, the importance of economies of scale and 
scope, and access to sources of supply and distribution channels. 

Where the notifying parties believe that there are undertakings that 
are likely to enter the market, Section 7.2.6.3 is reserved for informa-

63  Regulation issued by the Finnish Energy Market Authority on publishing key figures relating to 
the national electricity grid (1345/01/2005).
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tion about such entrants (and their contact details) and about the rea-
sons why such an entry is likely as well as an estimate of the time with-
in which such an entry is likely to occur.

7.2.7 Other market information

Section 7.2.7 is reserved for an assessment of the significance of the 
factors listed in subsections a)–q) from the perspective of the business 
to which the merger relates, from the perspective of operating on the 
markets referred to in Sections 7.1.1 and 7.1.2, and with regard to what 
effects the proposed merger is likely to have on the factors mentioned 
in these sections. The FCA can provide more information about assess-
ing the factors relating to this section in connection with the pre-notifi-
cation consultations. The objective of Section 7.2.7 is best illustrated by 
the following example: Subsection a) relates to the evolution of the mar-
kets and the future development of supply and demand. The notifying 
parties must assess, firstly, how the merger is linked to the evolution 
of the markets, secondly, how the evolution of the markets has affect-
ed the operation and structure of the industry in general, and, thirdly, 
how the merger is likely to affect the evolution of the markets, in oth-
er words whether it is likely to accelerate market development or create 
conditions for the emergence of new markets.

In addition to subsection a), the notifying parties must provide an 
assessment of the manner in which economic operators on the market 
produce, price, and sell their products, including information about dis-
tribution channels, vertical integration, and the provision of products 
together with other products; information about the opportunities of 
economic operators that already operate on the market to expand their 
production capacity; information about the total capacity of the markets 
and about what proportion of this capacity is accounted for by each of 
the merging parties or other undertakings or foundations belonging to 
the same groups of undertakings as regards the total capacity and what 
their respective rates of capacity utilisation have been during the previ-
ous three years; information about whether any of the merging under-
takings or their competitors have products that are likely to be brought 
to the market in the near term or plans to expand production or sales 
capacity as well as an estimate of the projected sales and market shares 
of the parties over the next three to five years; information about the im-
portance of customer preferences and brand loyalty; the role of product 
differentiation in terms of attributes and quality and the extent to which 
the products of the merging undertakings are close substitutes; the role 
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of switching costs (in terms of time and expense) for customers when 
changing from one supplier to another; information about the segmen-
tation of customers into different groups with a description of the ‘typi-
cal customer’ of each group; information about the extent to which the 
public sector is an important participant as a source of demand; the de-
gree of concentration or dispersion of customers and suppliers and the 
effects of this on the freedom of action of economic operators on the 
market; the importance of research and development and its percentage 
of turnover on the market in general and within the business involved 
in the merger in particular; the importance of exclusive distribution con-
tracts and other types of long-term contracts; the scale and importance of 
service networks (networking) prevailing between undertakings on the 
market; the importance of maintenance and repair services as parame-
ters of competition and information about the competitive situation re-
garding these services; information about the price levels prevailing on 
each of the relevant markets referred to in Sections 7.1.1 and 7.1.2 relative 
to geographically nearby markets; and information about any other pre-
vailing market conditions that are likely to be important from the per-
spective of appraising the effects of the proposed merger on the markets.

7.3 Market information to be provided in situations where the market share  
     thresholds specified in Section 7.1.1 or 7.1.2 are not exceeded

In situations where the market share thresholds specified in Section 7.1.1 
or 7.1.2 are not exceeded, Section 7.3.1 is reserved for a brief description 
of the products sold and the services provided by each of the merging 
undertakings (or their business areas) as well as of the geographic area 
where products are sold or services provided.

Moreover, Section 7.3 must be used for providing information about 
the size of the markets described in Section 7.3.1 and about the market 
shares of the merging parties, as well as details of the most important 
competitors, customers, and suppliers. The information must cover the 
previous full calendar year. The FCA can provide more detailed advice 
on the scale of the information to be provided in Section 7.3 and waive 
some of the requirements associated with the obligation to notify as re-
gards the investment portfolios of venture capitalists, for example, in the 
course of the pre-notification consultations.

8. Views of the party obliged to notify on the effects of the concentration

In situations where the notifying parties wish the FCA to consider ef-
ficiencies, Section 8.1 is reserved for information about the efficiency 
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gains generated by the merger, the extent to which consumers and the 
Finnish market are likely to benefit from these, and the reasons why the 
merging parties cannot achieve these gains to a similar extent by means 
other than through the proposed merger and in a manner that is not 
likely to raise competition concerns.

5 Short-form merger notification procedure

Provisions relating to the obligation to notify can, in some situations, 
lead to notifications about mergers that have little impact on the Finnish 
market. For example, the obligation to notify applies to arrangements 
where undertakings that derive turnover from Finland set up joint ven-
tures abroad. The short-form notification procedure has been developed 
for these kinds of situations, among others. The objective of the short-
form merger notification procedure is to reduce the amount of infor-
mation that needs to be provided and the costs incurred by the notify-
ing parties in certain situations.

The short-form notification procedure is provided in the second par-
agraph of Section 1 of Finnish Government Decree on the scope of the 
obligation to notify, according to which the FCA can, in individual cas-
es, waive some of the requirements associated with the obligation to no-
tify in situations where the proposed merger is likely to have negligible 
effect on competition or if some of the information usually required is 
deemed unnecessary for appraising the merger.

The use of the short-form notification procedure is not limited to 
joint ventures that have no links to the Finnish market, and instead the 
FCA assesses the expediency of the short-form notification procedure 
on a case-by-case basis. The notifying parties can request the FCA’s con-
sent to using the short-form notification procedure before submitting 
the notification in the course of the preliminary consultations, for ex-
ample. In situations where there is no need to hold preliminary consul-
tations but the notifying parties consider the conditions for using the 
short-form notification procedure to be fulfilled, the merger notification 
can be submitted using the short-form notification procedure and the 
FCA’s consent sought for this at the same time. If the FCA finds that the 
normal extent of information is required for the effects of the merger to 
be appraised, the FCA informs the notifying parties of this immediate-
ly in order for the notifying parties to submit a full merger notification.



56

If necessary for appraising the effects of the merger, the FCA can still 
request additional information from the notifying parties even where 
the conditions for using the short-form notification procedure are ful-
filled. As long as the information supplied in the short-form notifica-
tion is not materially incomplete or misguiding, time begins to count 
towards the one-month Phase I deadline as soon as the notification is 
received even if the FCA requests additional information. If, however, 
the FCA finds that the normal notification procedure needs to be fol-
lowed instead of the short-form notification procedure, the FCA can re-
quest a full merger notification before the end of the one-month Phase 
I deadline. In these situations, time only begins to count towards the 
statutory deadline from the date on which the full merger notification 
is received.64 If the merger notification is found to be incomplete, the 
FCA informs the notifying parties of this as soon as possible. The FCA 
can still waive  some of the requirements associated with merger noti-
fications on a case-by-case basis.

In order for the FCA to be able to appraise the effects that the merg-
er is likely to have on competition and the expediency of the short-form 
notification procedure to this end, a brief description of the current and 
projected business operations of the merging parties, including infor-
mation about the kind of business the undertaking formed as a result 
of the merger is intended to operate and where, must be provided at the 
beginning of the notification.

These guidelines include an annex that lists the information that 
must be provided to the FCA when using the short-form notification 
procedure.

Generally speaking, the FCA consents to the use of the short-form 
notification procedure in situations involving arrangements where un-
dertakings that derive turnover from Finland set up a joint venture 
abroad or acquire joint control over an undertaking that has no links 
to the Finnish market. In these situations, both new joint ventures and 
undertakings over which joint control is being acquired are referred to 
as joint ventures. A joint venture is not considered to be linked to the 
Finnish market if it has no business operations in Finland and derives 
no turnover from Finland. Where the joint venture imports goods to 
Finland, the merger needs to be declared to the FCA using the normal 
merger notification procedure, because importation to Finland gener-
ates turnover in Finland. The normal notification procedure must also 
be used in situations where the joint venture has a subsidiary, a sales of-

64 First paragraph of Section 26 of the Finnish Competition Act.
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fice, a maintenance service, a branch, or any other place of business in 
Finland. When assessing whether the joint venture is considered to be 
linked to the Finnish market, the FCA also takes into account any plans 
of the joint venture to operate on the Finnish market in the near term.

The obligation to notify is best illustrated by the following example: 
Two undertakings that operate in Finland65 (A and B) decide to set up a 
joint venture. As regards the calculation of turnover, the parties that are 
considered to be involved in the merger are the undertakings setting up 
the joint venture. An obligation to notify therefore materialises if the 
combined worldwide turnover of A and B exceeds EUR 350 million and 
if the turnover derived by both A and B separately from Finland exceeds 
EUR 20 million. The short-form notification procedure can be used , 
if A and B set up the joint venture abroad and the joint venture and no 
undertaking over which it exercises control have business operations in 
Finland and derive no turnover from Finland. The normal merger noti-
fication procedure must be used if the joint venture exports products to 
Finland or if the joint venture is set up in Finland.

6 Failure to notify and incorrect and incomplete notifications

The consequences of failure to notify are discussed in Sections 28 and 
30 of the Finnish Competition Act. The consequences of incorrect and 
incomplete notifications are discussed in Section 26 of the act. 

According to Section 28 of the Finnish Competition Act, economic 
operators that implement a merger without observing the merger con-
trol provisions of the Finnish Competition Act are subject to a fine, ex-
cept in cases where the merger is of minor significance or where the 
imposition of a fine is deemed otherwise unfounded from the perspec-
tive of ensuring effective competition. Fines are imposed by the Finn-
ish Market Court according to the FCA’s proposals. 

According to Section 30 of the Finnish Competition Act, the Finnish 
Market Court can, according to the FCA’s proposal, prohibit or dissolve a 
merger or impose conditions on the merger if the notifying parties have 
provided incorrect or misleading information that has materially affect-
ed the outcome of the case or if the transaction has been closed contra-
ry to the decision of the FCA or the Finnish Market Court or before the 
merger has been cleared. The FCA must notify the merging parties of 
the case being reopened within one year of the ruling becoming final or 
the transaction closing.

65 Undertakings that derive turnover from Finland.
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In order for this to happen, the incorrect or misleading informa-
tion must relate to material facts which, had they been known to the 
competition authorities, would have affected the outcome of the case. A 
merger can also be prohibited or dissolved retrospectively in situations 
where the notifying parties fail to abide by the conditions imposed by 
the competition authorities or where the transaction is closed despite a 
prohibition. The FCA must notify the merging parties of the case being 
reopened within one year of the ruling that was based on incorrect or 
misleading information becoming final or the merger transaction clos-
ing. Where a case has been decided on the basis of the first or second 
paragraph of Section 25 of the Finnish Competition Act or the first para-
graph of Section 29 of the act, time begins to count towards the one-year 
deadline on the last day of the deadline set on processing the case. As 
regards mergers that involve more than one transaction, time begins to 
count towards the one-year deadline on the date of the last transaction. 
The provision of incorrect or misleading information can also amount 
to providing false documents to a public authority under Chapter 16 Sec-
tion 8 of the Criminal Code of Finland (39/1889) as referred to in Sec-
tion 47 of the act.

According to the first paragraph of Section 26 of the Finnish Com-
petition Act, time does not begin to count towards the one-month dead-
line set on processing the case if the notification submitted is materi-
ally incomplete. Where some sections of the information supplied are 
incomplete, the notification must include an explanation as to why the 
information in question has not been provided. 

In some circumstances, the provision can also be interpreted as 
meaning that time does not begin to count towards the deadline if the 
information provided changes materially and if these changes have sig-
nificant implications on the appraisal process. Material changes are any 
changes taking place in the information supplied to the FCA that the no-
tifying parties are aware of or should have been aware of and that should 
have been declared had they been known at the time of submitting the 
notification. Examples of material changes that are deemed to have sig-
nificant implications on the appraisal process include changes in the 
undertaking being acquired or changes in agreements that are critical 
to the merger, such as supply contracts.
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V Appraisal process

1 Overview 

Effective and free competition benefits consumers and undertakings. Ef-
fective competition brings benefits to consumers, such as lower prices, 
higher-quality products, and a wider selection of products and services. 

Not all mergers impede effective competition. Mergers can also have 
positive implications on competition, or their impact can be neutral. 

However, in some circumstances mergers can impede effective com-
petition on the markets. Mergers can have a significant impact on the 
market power of one or more undertakings. Merger control is aimed at 
preventing mergers that, by increasing the market power of one or more 
undertakings, would be likely to give undertakings the ability to profit-
ably increase prices, reduce output, choice, or quality of goods and serv-
ices, diminish innovation, prevent the entry of new potential competi-
tors or restrict mobility within the market, or otherwise influence the 
parameters of competition. 

The objective of this chapter is to clarify the general principles that 
the FCA applies when appraising the suitability of mergers in the con-
text of the Finnish market. The following sections are not intended as 
an exhaustive checklist to be mechanically applied by the FCA in each 
and every case when appraising mergers. Instead, the competitive anal-
ysis in a particular case is always based on an overall assessment of the 
foreseeable impact of the merger in the light of the relevant factors and 
conditions. It may not be necessary to analyse all the elements in rela-
tion to each and every merger. 

In its assessement, the FCA considers, in relevant parts, the interpre-
tations and other guidelines issued by the European Commission and 
the European Court of Justice. 

2 New substantive test 

The adoption of the new Finnish Competition Act (928/2011), which en-
tered into force on 1 November 2011, coincided with the adoption of the 
so-called SIEC test (‘significant impediment to effective competition’).
The test corresponds to the test provided in the EC Merger Regulation, 
and it therefore harmonises Finland’s merger control procedures with 
those of the European Commission, for example. 
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The SIEC test focuses on the effects of mergers on effective compe-
tition on the markets. From the perspective of the appraisal process, the 
test is designed specifically to measure how much competition is lost 
as a result of the merger. 

In order to appraise the likely effects of mergers on competition, the 
FCA usually begins by identifying – to whatever degree is necessary in 
each case – the relevant markets, by analysing any potential merger-in-
duced negative effects on competition, and any potential counterbal-
ancing effects, such as efficiency gains that may result from potential 
competition and the merger. However, the appraisal process is not nec-
essarily tied to any one procedure. Instead, the competitive analysis in a 
particular case is always based on an overall assessment of the foresee-
able impact of the merger in the light of the relevant facts. 

Many different types of information and analytical tools can be used 
in the appraisal, depending, for example, on the root cause of the merg-
er’s potential anti-competitive effects. Relevant information can be ac-
quired from many different sources. 

From the perspective of the appraisal process, useful sources of infor-
mation often include documents supplied by the merging parties relating 
to their views of the prevailing competitive situation, the rationale for the 
merger, and its objectives, for example. It is also often useful to consult 
customers and other market forces (such as suppliers and competitors)66 
to gauge their views on the competitive situation, any special character-
istics of the markets, and their likely reactions to changes resulting from 
the merger in terms of prices and production volumes, for example. 

The FCA often uses information about market shares and the con-
centration of markets in its appraisal. Experience-based direct compari-
sons to previous effects of market entry and exit on prices or the market 
shares of economic operators can also prove useful for the purposes of 
the appraisal. Some indications of the merger’s effects can also be de-
rived from economic analyses. In some situations, useful indications 
of the merger’s effects can be derived from economic (e.g. economet-
ric) and statistical data, provided that enough reliable data are available. 
These methods can be useful when assessing the potential non-coordi-
nated anti-competitive effects of a merger between close competitors, 
for example. 

No universal order of importance can be established between differ-
ent kinds of information, and instead some information can be more 

66  In some situations, it can also be useful to consult other parties that monitor the markets involved 
in the case at hand, such as research institutions conducting different kinds of market analyses.
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important than others depending on the special characteristics of each 
case. The same information and analytical tools can also be important 
with respect to different elements of the appraisal. For example, differ-
ent kinds of consumer and market surveys can provide valuable infor-
mation not just about the interchangeability of products but also about 
the potential anti-competitive effects of mergers.  

One of the objectives of the new test provided in the EC Merger Reg-
ulation was to eliminate any uncertainty about whether the regulation 
also applies to mergers that do not lead to dominance per se but that 
nevertheless have anti-competitive implications resulting from so-called 
non-coordinated67 behaviour of undertakings on oligopolistic markets 
(‘gap’ cases/situations).68 Despite the changes introduced to the test, 
the objective is to follow earlier case law where applicable. The creation 
or strengthening of a dominant market position was still presumed to 
remain the most common indicator of a significant impediment to ef-
fective competition.69 In the light of case law developments during the 
years following the introduction of the new test, the prediction made in 
2004 appears to have held true. 

Similarly to the provisions of the EC Merger Regulation, the new test 
introduced under Section 25 of the Finnish Competition Act also ena-
bles intervention in the aforementioned gap situations. In practice, this 
means that the threshold for intervention may no longer be tied to a 
formal finding of a dominant market position in all cases in the future. 

It must nevertheless be noted that, as indicated by the wording of 
Section 25 of the Finnish Competition Act and the associated govern-
ment bill (HE 88/2010), a finding of a dominant market position re-
mains a typical example of situations amounting to a significant imped-
iment to effective competition. The FCA has several years of experience 
of applying the dominance-based test. The concept of a dominant mar-
ket position has been previously applied not just to the dominance of a 
single undertaking but also to the combined dominance of several un-
dertakings. In principal, a so-called ‘gap’ situation is likely to only arise 
in special circumstances in Finland (as in the EU). 

67 The term ‘non-coordinated effects’ comes from the European Commission’s guidelines on the as-
sessment of horizontal mergers under the Council Regulation on the control of concentrations 
between undertakings (‘Notice on Horizontal Mergers’). The Notice on Horizontal Merges also 
refers to ‘coordinated effects’. For more information, see the European Commission’s guidelines 
on the assessment of horizontal mergers under the Council Regulation on the control of concen-
trations between undertakings, Official Journal C 31, 5 February 2004, pp. 5–18, Section 22.

68 See EC Merger Regulation, Sections 24 and 25.

69 See, for example, the European Commission’s guidelines on the assessment of horizontal merg-
ers, Section 4.
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In practice, the test provided in the new Finnish Competition Act 
stresses the significance of the impediment to competition (including 
so-called ‘gap’ situations) similarly to the revoked Finnish Act on Com-
petition Restrictions. Competition can be considered to be significantly 
impeded as a result of a merger as provided in Section 25 of the Finn-
ish Competition Act if the merger’s negative effects on effective compe-
tition are long-lasting or substantial. This means that a merger can be 
cleared despite the creation or strengthening of a dominant market posi-
tion if the merged entity is likely to lose its dominance in the near term 
due to the entry of new undertakings to the markets or an increase in 
international competition, for example. The finding of a significant im-
pediment to effective competition is always based on an overall assess-
ment of each case, and it can depend on the relative size of the merger 
entity on the market, its economic and financial strength, the bargain-
ing power of customers and suppliers, or the projected development of 
the market and the rate of development, for example. 

It is therefore justifiable to presume that the concept of market dom-
inance will continue to play a key role in determining whether a merg-
er amounts to a significant impediment to effective competition under 
the new Finnish Competition Law. As a result, this communication is 
intended, where applicable, to uphold the instructions that are based on 
the administrative practice established under the revoked Finnish Act 
on Competition Restrictions (480/1992). 

In addition to providing a solution to the aforementioned ‘gap situa-
tions’, the SIEC test is also better suited than the dominance-based test 
for intervening in situations where competition is impeded at the level 
of the founding members of joint ventures. In some circumstances, the 
appraisal of mergers involving the setting up of a joint venture can re-
quire an assessment of the significance of the merger and its effects on 
competition between the founding members of the joint venture. The 
joint venture can enable coordinated competition between the founding 
members if the founding members are able to follow and monitor each 
other’s actions via the joint venture. Moreover, the economic significance 
of a joint venture to its founding members can be so great that the found-
ing members refrain from competing with each other on other markets 
in order to ensure the continued viability of the joint venture. The SIEC 
test also enables intervention in situations where competition between 
the founding members of a joint venture decreases as a result of the set-
ting up of the joint venture, provided that the conditions set with regard 
to the test on the significance of anti-competitive effects are met. 
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3 Dominant market position 

An undertaking is said to have a dominant market position when it is 
able to operate sufficiently independently of actual or potential competi-
tors, customers, and suppliers on the market. In particular, an undertak-
ing is considered dominant when it has significant influence over prices 
or supply conditions. Another condition is that competitors, customers, 
and suppliers are not, through their own actions, able to influence the 
manner in which the dominant undertaking uses its market power to 
any significant degree or sufficiently quickly.

Dominance is often characterised by the existence of a technical, le-
gal, strategic, economic, or other competitive advantage that the under-
taking’s competitors are unable to match by copying or by developing 
other competitive advantages of their own. A dominant market position 
is usually linked to a large customer base. 

Customers, suppliers, and competitors can be dependent on a domi-
nant undertaking in different ways. Customers may need to source their 
goods from the dominant undertaking due to the absence of comparative 
options. Dominant undertakings can also have control over procurement 
or marketing and distribution channels, forcing suppliers into contractu-
al relationships. Undertakings that enjoy a dominant position relative to 
their competitors are usually able to respond to any competitive actions 
that they take and therefore to influence prices or supply conditions.

A merger is considered to create a dominant market position if an 
undertaking achieves the aforementioned level of freedom to operate 
independently of its competitors, customers, and supplies on a certain 
market as a result of the merger. A merger is considered to strengthen 
a dominant market position if an existing ability to operate sufficiently 
independently of competitors, customers, or suppliers expands as a re-
sult of the merger. In most cases, an undertaking achieves a dominant 
market position alone, but in some situations dominance can also be 
shared by several economic operators.

4 Classification of mergers 

Mergers can be classified as either horizontal or non-horizontal. Hori-
zontal mergers are mergers between competitors, in other words under-
takings that operate on the same product markets or at the same level of 
the supply chain. In these situations, the products or services provided 
by the parties are largely interchangeable from the perspective of custom-
ers. Horizontal mergers result in a reduction in the number of independ-
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ent undertakings and changes in the relative market shares of compet-
ing undertakings, and they therefore change the structure of the market. 

Horizontal mergers can have significant anti-competitive effects. 
Horizontal mergers can significantly impede effective competition by 
affecting the competitive pressure faced by the merging parties or third 
parties. Horizontal mergers can also change the structure of competition 
by increasing the likelihood of coordinated behaviour between under-
takings or by facilitating or reinforcing coordinated behaviour between 
formerly independent undertakings. 

Two broad types of non-horizontal mergers can be distinguished: ver-
tical mergers and conglomerate mergers. Vertical mergers involve un-
dertakings operating at different levels of the supply chain. Conglomer-
ate mergers are mergers between undertakings that operate on markets 
that have neither horizontal nor vertical ties. 

Non-horizontal mergers are generally less likely to significantly im-
pede effective competition than horizontal mergers. For example, non-
horizontal mergers have no direct implications on the market shares of 
the undertakings on their relevant markets because the undertakings 
are not in direct competition with each other. 

However, there are circumstances in which non-horizontal mergers 
can significantly impede effective competition. This is the case, for ex-
ample, if a vertical merger results in an undertaking gaining control over 
important sources of supply or distribution channels on which its com-
petitors also rely. Conglomerate mergers can also significantly impede 
effective competition, for example in situations where a merger gives 
the merged entity an opportunity to leverage a strong market position 
from one market to another, allowing it to foreclose competitors from the 
market and therefore to reduce competitive pressure on the merged en-
tity. Vertical and conglomerate mergers can also have negative implica-
tions on post-merger competitive conditions by increasing the likelihood 
of undertakings that operated independently before the merger engag-
ing in coordinated behaviour or by making coordination easier or more 
effective for undertakings that were coordinating before the merger.70 

Mergers can have both horizontal and non-horizontal effects. The 
overview provided in this chapter on the appraisal process mostly deals 
with horizontal mergers, but the general guidance is also relevant in 
the context of non-horizontal mergers. Certain aspects that are relevant 
to the specific context of non-horizontal mergers will be discussed be-
low in Section 7.3 Anti-competitive effects of non-horizontal mergers. 

70 For more information on coordinated effects associated with non-horizontal mergers, see Section 
7.3.4 and also Section 7.2.2 where applicable.
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5 Counterfactual analysis of mergers

In appraising whether mergers significantly impede effective competi-
tion, the FCA usually compares the competitive conditions that would 
result from the merger with the conditions that would prevail without 
the merger. In most cases, the competitive conditions that exist at the 
time of the merger constitute the relevant comparison for appraising 
the effects of the merger. In some cases, however, the FCA takes into 
account future changes to the market that can reasonably be predicted, 
such as market liberalisation or the likely entry or exit of undertakings.71. 

6 Identification of relevant markets 

The appraisal process usually comprises two stages: identification of rel-
evant markets and competitive analysis.72 This section includes more 
detailed information about the identification of relevant markets. The 
competitive analysis will be discussed in Section 7. In practice, the in-
formation compiled in connection with identifying the relevant markets 
can also be useful for the purposes of the competitive analysis and vice 
versa, and it is therefore not always possible to clearly separate the two 
stages of the appraisal process. 

6.1 Overview 

The objective of the market definition stage of the process is to identify 
and determine the parameters of competition between the merging entity 
and its actual competitors. The main purpose is to identify, in a systemat-
ic manner, the immediate competitive constraints facing the merged en-
tity. Various considerations leading to the delineation of the relevant mar-
kets can also be of importance for the competitive analysis of the merger.73  

The markets that are considered relevant under competition law usu-
ally include both product markets and geographic markets. These will 
be discussed in more detail below in Sections 6.4 and 6.5. It is worth 
stressing here that relevant markets are always defined on a case-by-case 
basis. The definition of relevant markets is linked to the potential an-
ti-competitive effects that are relevant to each case, and the scale of the 
markets that are considered relevant can therefore vary from one case 

71 This can be the case with undertakings that are facing financial difficulties, for example. For more 
information, see Section 7.5 Failing firm.

72 A detailed examination of the relevant markets may not be necessary, for example, in situations where 
preliminary investigations confirm that the merger has no significant anti-competitive effects. 

73 The identification of relevant markets is therefore only one of the tools used in the overall assess-
ment of the competitive effects of mergers. The appraisal process does not end with the identifi-
cation of relevant markets.
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to the next, even within the same industrial sector. The information that 
needs to be taken into consideration can also vary from one case to the 
next, and it is not always necessary to obtain all of the information list-
ed in this section. 

6.2 Demand-side substitutability and supply-side substitutability 

Demand-side substitutability and supply-side substitutability can both 
have implications on the identification of relevant markets.

Demand-side substitutability is the single most direct and substantial 
constraint on the independent operation of undertakings on markets. 
Undertakings have little influence over prices and supply conditions if 
their trading partners can easily switch to using alternative goods or to 
sourcing goods from suppliers located elsewhere. An assessment of de-
mand-side substitutability includes considerations such as what goods 
customers and consumers consider interchangeable with the goods pro-
vided by the merging parties and which geographic markets buyers can 
access to source alternative products. The likelihood of demand-side 
substitutability depends on the existence of technical barriers to switch-
ing to alternative products, the level of costs and time involved in switch-
ing, for example. 

Supply-side substitutability is taken into consideration in situations 
where its effects are as direct and substantial as those associated with 
demand-side substitutability. An assessment of supply-side substituta-
bility includes considerations such as whether other economic operators 
on the market are able to increase their output or change their portfo-
lio or distribution channels so as to produce competing products and 
offer these alternatives to consumers relatively easily and quickly and 
without incurring notable additional costs or risks. Supply-side substi-
tutability is also one of the factors that are taken into consideration in 
the course of the competitive analysis. In these circumstances, the is-
sue of supply-side substitutability is usually related to assessing poten-
tial competition.74 

74 Potential competition is conceptually different from supply-side substitutability. For example, slight-
ly stricter temporal criteria are usually applied when supply-side substitutability is considered in the 
context of the identification of relevant markets than in the context of potential competition.
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6.3 Hypothetical monopolist test 

Another useful tool for identifying relevant markets is the so-called hy-
pothetical monopolist test (also known as the SSNIP75 test). The test is 
used in many systems of antitrust law, including EU competition law. 

The test is used in many systems of antitrust law, including EU com-
petition law.76 The test is aimed at identifying the relevant product mar-
kets and geographic areas that a hypothetical monopolist could profit-
ably monopolise. In the light of the test, a relevant market is defined 
as the narrowest possible product market or geographic area where the 
aforementioned conditions exist.77 

The test is used to identify competing products and the geographic 
areas where these products are available and that significantly restrict 
the pricing policies of the merging undertakings. In practice, examina-
tion usually begins with posing the question of whether the aforemen-
tioned type of increase in the prices of the products offered by the merg-
ing undertakings would be profitable in the geographic area where the 
products are sold. If the price increase would prove unprofitable as a 
result of the subsequent drop in sales volumes, the nearest alternative 
products are added to the market and the geographic area widened and 
the same question then posed again. This process is repeated until the 
answer is yes, i.e. until a group of products and a geographic area where 
such a price increase would be profitable are found. 

In practice, the test is basically a theoretical analogy; it is not a me-
chanical calculation that, by inputting certain kinds of data, automati-
cally produces an answer on the scope of the relevant markets. Rather, 
the test provides a conceptual framework within which it is possible to 
organise the information that is relevant for the identification of rele-
vant markets. The test can be used to identify both product markets and 
geographic markets. 

6.4 Relevant product markets 

Relevant product markets generally comprise all products that custom-
ers and consumers consider interchangeable or easily substitutable due 
to their attributes, price, and intended purpose. Both demand-side sub-
stitutability and supply-side substitutability can be taken into consider-
ation when identifying relevant product markets.

75 SSNIP stands for ‘Small but Significant Non-Transitory Increase in Price’.

76 The reference point is usually the prevailing price level. In some circumstances, the test can be 
based on some other price level, such as a lower price level than that prevailing at the time.

77 In practice, however, a relevant market can sometimes be wider than the narrowest possible mar-
ket indicated by the test.
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In practice, there are many different kinds of information that can 
be of importance in defining relevant product markets. One example 
is product attributes and the intended purpose of products, which are 
often the first useful parameters for defining the scope of alternative 
products.78Notable similarities in product attributes and the intended 
purpose of products can be considered a clear indicator that products 
belong to the same market. However, product attributes and the intend-
ed purpose of products alone are not enough to establish substitutabil-
ity. For example, strong brands can form a separate market from other 
similar products. Product attributes and the intended purpose of prod-
ucts are also not a prerequisite for products to belong to the same rel-
evant market. 

In assessing substitutability between products, it is sometimes use-
ful to analyse recent phenomena and their effects on product prices or 
demand, for example. Examples of such phenomena include the launch 
of new products and any resulting changes in the sales of some com-
peting products. 

Various kinds of econometric and statistical tools can also be used to 
identify relevant markets, provided that enough reliable data are availa-
ble. With the hypothetical monopolist test in mind, considerations such 
as margins in potentially relevant product markets and the sensitivity of 
demand to changes in the prices of these products can be examined on 
the basis of the cross-price elasticity of demand, for example. Another 
potentially useful indicator is the degree of substitutability on potential-
ly relevant product markets, which can be evaluated by estimating cross-
price elasticities or diversion ratios between products, for example.79

Evidence of past customer switching patterns and reactions to price 
changes at different times and in different areas can also provide im-
portant information. For example, customer and consumer reactions to 
price changes can depend on the costs incurred as a result of individual 
products relative to the other costs of customers and consumers. Cus-
tomers and consumers are less likely to react to price changes if the costs 
incurred are negligible relative to total costs than if the costs are signif-
icant. The costs involved in switching from one product to another can 
also be of importance.80 

78 It can also be useful to assess product attributes and the intended purpose of products with the 
hypothetical monopolist test in mind.

79 The same tools can also be largely used when appraising non-coordinated effects, for example. 
For more information, see Section 7.2.1 Non-coordinated effects.

80 These can also include costs that are not strictly monetary, such as inconvenience or uncertainty 
resulting from changing suppliers.  
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Information useful for identifying relevant markets can be acquired 
from many different sources. For example, consumer and market re-
search often provides useful information. Internal surveys conducted by 
the merging parties and other documents on the profitability of business 
can also provide information, especially where these surveys have been 
conducted earlier during normal operations (i.e. not specifically for the 
purposes of the merger notification). 

Market definition can also be affected by differences between cus-
tomer segments and in the prices of products. For example, markets 
can be deemed to be separate due to the fact that products are sold to 
appreciably different customer groups at different prices or subject to 
different supply conditions even if the physical product attributes and 
the intended purpose of the products suggest that the products belong 
to the same market. 

6.5 Relevant geographic markets 

The objective of identifying relevant geographic markets is to establish the 
markets where competition from undertakings or products or a credible 
threat of the same can restrict the merged entity’s use of market power. 

The assessment of relevant markets mostly focuses on the operat-
ing areas of the merging undertakings and the areas where customers 
have realistic access to the products in question. Relevant geographic 
markets comprise areas where competitive conditions are sufficiently 
homogeneous and which can be distinguished from neighbouring geo-
graphic areas because competitive conditions are appreciably different 
in those areas. 

The definition also depends on the realistic ability and willingness of 
suppliers to divert production or supply from one area to another, the re-
alistic ability and willingness of customers to switch suppliers, appreci-
able differences in the market shares of undertakings in different areas, 
and appreciable differences in product prices, quality, or other attributes 
in different areas.

The identification of relevant markets can involve an examination of 

barriers to increasing supply in specific geographic areas. These kinds of 

barriers can be related to accessing distribution channels, high costs in-

volved in setting up distribution networks, public regulation of economic 

activity, and technical standards. The structure and development of trade 

flows can also be of importance in defining relevant geographic markets.
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Transport costs and transport challenges arising from the nature of 
products can result in customers and consumers in certain areas not 
sourcing products from other areas and render trade between certain 
areas economically unviable. Transport costs are an especially notable 
geographic constraint with regard to physically large, low-value prod-
ucts. From the perspective of the identification of relevant geographic 
markets, the importance of transport costs can depend on the locations 
of the production facilities of different suppliers relative to each other, 
production costs in different areas, and price differences between areas. 

The nature and attributes of products can also be of importance in 
defining relevant geographic markets. For example, some products can 
only be used in certain areas. The definition can also depend on con-
sumer preferences, appreciable differences in the market shares of un-
dertakings compared to undertakings operating on nearby markets, the 
realistic ability of customers to switch to products offered by undertak-
ings operating elsewhere, appreciable price differences, and regional dif-
ferences in distribution channels.

7 Competitive analysis 

In order to be able to appraise the likely effects of a merger on effective 
competition on the relevant markets, the FCA usually examines the ef-
fects that the merger is likely to have on market structures and analy-
ses any potential anti-competitive effects of the merger and any poten-
tial countervailing factors, such as potential competition and efficiency 
gains. These will be discussed in more detail below. 

7.1 Market structure and structural indicators 

The FCA usually begins the competitive analysis by examining the 
changes that are likely to result from the merger as regards the struc-
ture of the relevant markets. There are various structural indicators 
that are useful for this purpose, such as market shares, the Herfindahl-
Hirschman Index (HHI), and concentration ratios (CR). Comparisons 
between the pre-merger and post-merger market shares or other market 
concentration indicators of the merging parties and their competitors 
provide a basis for drawing conclusions on the merger’s effects on the 
relative market positions of the merging parties and their competitors 
as well as on the overall concentration level on the market. 
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Market shares (on relevant markets) can be determined on the ba-
sis of sales volumes or value, for example.81 Sales volumes are a particu-
larly useful indicator in situations where suppliers produce similar and 
similarly-priced products, and value is a useful indicator when this is 
not so. Where anti-competitive effects are appraised relative to suppli-
ers, the volume or value of purchases is examined. 

The market share of the merging entity is usually calculated by add-
ing together the pre-merger market shares of the merging undertak-
ings. Market shares can also be examined over several years. An exami-
nation of fluctuations in market shares and the underlying reasons can 
provide useful information about the competitive process and the like-
ly development of competitive conditions. For example, a high market 
share that an undertaking has maintained for a long period of time can 
be a sign of a highly independent position, while changes in the posi-
tion of the market leader and losses in market shares can undermine 
this interpretation and provide an indication of the future significance 
of its competitors. 

Market share calculations also provide opportunities for using cer-
tain other structural indicators. Examples of these kinds of market con-
centration indicators include the HHI and the CR. The HHI is calculat-
ed by summing the squares of the individual market shares of all of the 
undertakings operating on the market.82 While the absolute level of the 
HHI can give an initial indication of the competitive pressure on the mar-
ket post-merger, the change in the HHI (known as the ‘delta’) is a use-
ful proxy for the change in concentration directly brought about by the 
merger.83 The HHI takes into account the number of undertakings and 
their relative sizes (according to market shares). The HHI gives propor-
tionally greater weight to the market shares of the larger undertakings. 

The CR is a measure of the total output produced in an industry by 
a given number of leading undertakings, usually three or four (‘CR3’ or 
‘CR4’). The CR is calculated by adding up the market shares of the (usu-
ally three or four) leading undertakings.84 Unlike the HHI, the CR does 
not take into account the relative sizes of the undertakings. 

81 In some situations it can also be useful to calculate market shares on the basis of capacity, for example.

82 For example, a market containing four undertakings (A, B, C, and D) with market shares of 40%, 30%, 
20%, and 10%, respectively, has an HHI of 40² + 30² + 20² + 10² (1,600 + 900 + 400 + 100) = 3,000. 
The HHI ranges from close to zero (in an atomistic market) to 10,000 (in the case of a pure monopoly).

83 The change in the HHI can be calculated by deducting the pre-merger HHI from the post-merg-
er HHI. It can also be calculated independently of the overall market concentration by doubling 
the product of the market shares of the merging undertakings. For example, a merger of under-
takings B and C, as referred to in footnote 82, would mean a delta of 2bc = 1,200.

84 For example, the CR3 of a market where the three largest undertakings are A (30 %), B (2 5%), and C 
(20 %) would be 75.
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The market shares of the merging parties and other structural indica-
tors, such as the HHI and the CR, often provide useful first indications 
of the market power of the merging entity. For example, extremely high 
market shares are generally an indication of considerable market pow-
er, while extremely low market shares indicate a lack thereof. Moreover, 
the greater the difference between the market shares of the two largest 
undertakings and the more atomistic the market shares of other com-
petitors, the more likely it is that the undertaking with the highest mar-
ket share enjoys considerable market power. 

However, market shares and indicators such as the HHI and the CR 
alone do not provide enough information about the competitive effects 
of mergers. Due to the effect of other factors, these kinds of indicators 
cannot be deemed to give rise to a presumption of either the existence 
or the absence of competition concerns. It can therefore be necessary to 
take into account several different factors when examining market shares 
and indicators such as the HHI and the CR. Factors that can significantly 
increase the market power of undertakings in practice and boost their in-
dependence of other economic operators include economic and financial 
strength, available capacity, various vertical relationships in supply or dis-
tribution networks, scope of product selection and other synergies, and 
strong product identity (e.g. in the case of brands). On the other hand, the 
significance of high market shares can be undermined by negative mar-
ket share development, strong bargaining power of customers, market 
share volatility resulting from infrequent large purchases, potential com-
petition, rapid technological development, and competitive advantages 
of the most important competitors, for example. From the perspective of 
the competitive analysis, considerations such as whether one or more of 
the merging parties are important innovators or maverick undertakings 
with a high likelihood of disrupting coordinated conduct in ways that are 
not necessarily reflected in market shares can also be of importance.85 

Market shares and other similar structural indicators are therefore 
not as such decisive of whether a merger is deemed to significantly im-
pede effective competition, and no specific intervention thresholds can be 
set. In order to form a conclusion, other factors also need to be assessed. 

7.2 Anti-competitive effects of horizontal mergers 

In assessing whether a merger is likely to significantly impede effec-
tive competition as provided in Section 25 of the Finnish Competition 

85 For more information, see, for example Section 7.2.1 Non-coordinated effects and Section 7.2.2 Co-
ordinated effects.
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Act, the FCA analyses any potential anti-competitive effects of the merg-
er. Horizontal mergers can significantly impede effective competition. 
Horizontal mergers result in a reduction in the number of independ-
ent undertakings operating on the market (or attempting to enter the 
market), which can affect the competitive pressure faced by the merg-
ing undertakings, their competitors, and customers, as well as their in-
centive to compete. Mergers can also have implications on the intensi-
ty of competition. 

The potential anti-competitive effects of mergers can be divided into 
two broad conceptual categories: coordinated and non-coordinated ef-
fects. A single merger can have both coordinated and non-coordinated 
effects, which is why it is sometimes difficult to draw a clear line be-
tween them. Coordinated and non-coordinated effects will be discussed 
below. The following sections also discuss two sets of special circum-
stances; situations where a merger creates or strengthens buyer power 
and situations where a merger eliminates a potential competitor. 

7.2.1 Non-coordinated effects 

Changes resulting from mergers can significantly impede effective com-
petition on a market where they have non-coordinated (or unilateral) ef-
fects. Mergers can remove, or reduce, important competitive constraints 
on one or more undertakings, and result in a significant impediment 
to effective competition without undertakings expressly, or even tacitly, 
coordinating their operations. 

Mergers can have direct implications on competition between the 
merging parties: They can result in a loss of competition between the 
parties and therefore eliminate the resulting competitive pressure, 
which can allow the merging undertakings to profitably increase pric-
es, for example.86 In some situations, the reduction in competitive pres-
sure brought about by mergers can also benefit competitors. For exam-
ple, subsequent price increases by the merged entity can switch some 
demand to rival undertakings which, in turn, can find it profitable to 
increase their prices without express, or even tacit, coordination.87 This 
can result in a considerable increase in the prices of not just the merged 
entity but also its competitors.88 

86 This can be the case, for example, in situations where a price increase by one of the merging under-
takings would, prior to the merger, have been likely to result in a loss of sales to the other merging 
undertaking(s). The merger is therefore likely to create conditions where such losses can be at least par-
tially offset by increased sales by the other merging undertaking(s), therefore reducing the total loss.

87 Undertakings simply react independently to likely changes in the commercial behaviour of each other.

88 In these circumstances, the negative effects of the merger are therefore not limited to the customers of 
the merging undertakings but also extend to other customers and potentially all customers on the rel-
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A number of factors can influence whether significant non-coordi-
nated effects are likely to result from a merger. The following are a few 
examples:  

• The merging undertakings have large market shares 

• Market shares have remained relatively stable for a long time 

• There are only a few notable competitors on the market 

• The merging undertakings are close competitors, their products 
are likely to be perceived as interchangeable by a large percenta-
ge of customers, and there are no alternative products offered by 
competitors 

• Customers have limited possibilities of switching suppliers due 
to the fact that there are only a few or no alternative suppliers on 
the market or that they would face substantial switching costs  

• Competitors have limited possibilities of reacting in a timely man-
ner to price increases by increasing their own output on the market 
due to binding capacity constraints or the fact that the expansion of 
capacity or the deployment of excess capacity is costly 

• The merged entity would be able to hinder the expansion or en-
try of rival undertakings due to having control or influence over 
patents or other types of intellectual property rights, the supp-
ly of inputs or distribution possibilities, or economic or finan-
cial dominance 

• The merger involves a ‘maverick’ undertaking that has more of 
an impact on competitive dynamics than its market share sug-
gests or a recent entrant or a strong potential competitor that is 
attempting to enter the market and is likely to cause considera-
ble competitive pressure on the undertakings that already ope-
rate on the market in the future 

The list is not exhaustive. Not all of these factors need to be present, 
and the aforementioned factors are not, if taken separately, necessarily 
decisive in giving rise to significant anti-competitive non-coordinated ef-
fects. Rather, the list is an example of the kinds of factors that the FCA 
takes into consideration when appraising the likelihood and significance 
of such factors on markets. 

In practice, the significance of different factors can vary from one 
case to the next. In the case of homogeneous product markets, for ex-
ample, it is often justifiable to call attention to the market shares of the 

evant markets.
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merging undertakings, the degree of concentration on the market, the 
number of competitors and their actual significance on the market, such 
as their ability to react to the merged entity’s price increases or reduc-
tions in output due to capacity constraints, and the ability of customers 
to switch suppliers. 

In other situations, it can be necessary to examine how close the 
merging undertakings are as competitors. Anti-competitive effects are 
usually more likely to arise from mergers implemented on heterogene-
ous product markets where a significant percentage of customers con-
sider the products of the merging undertakings to be interchangeable 
and where there are no alternative products offered by competitors than 
from mergers where the products offered by one of the merging under-
takings are more readily substitutable by the products of a third party 
than by those of the other merging undertaking. 

Useful information about the closeness of the merging parties as 
competitors can be derived from estimations of the cross-price elastici-
ties of the products involved or diversion ratios between products, for 
example.89  The higher the degree of substitutability between the prod-
ucts of the merging undertakings, the more likely the merger is to re-
sult in considerable price increases. Indications of how likely it is that 
the merger will result in considerable profitable price increases can be 
derived from examinations of the pre-merger margins of the merging 
undertakings’ products90 and the sensitivity of customers to changes in 
the prices of the products offered by the merging parties.91 With the pos-
sibility of price increases resulting from mergers between close com-
petitors in mind, other sources of information and various econometric 
tools can also prove useful. 

In most cases, mergers that give rise to non-coordinated effects sig-
nificantly impede effective competition by creating or strengthening the 
dominant position of a single undertaking. In some situations, mergers 
that give rise to non-coordinated effects can also significantly impede 
effective competition without creating or strengthening a dominant po-
sition. For example, this is the case with mergers that involve two sup-
pliers of clearly interchangeable heterogeneous products as described 

89 The higher the likelihood of customers switching between the products of the merging under-
takings, the more closely they are considered to be competing and the more likely it is that the 
merged entity will raise prices significantly. It can also be useful to analyse the percentage of cus-
tomers that are likely to be lost to other competitors.

90 High margins increase the value of the merged entity’s sales and can therefore increase the like-
lihood of price increases.

91 This information can be derived from analyses of the cross-price elasticity of demand for the un-
dertakings’ products, for example.
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above and where the merged entity forms the second largest undertak-
ing on an oligopolistic market. In addition to eliminating important 
competitive constraints that the merging parties previously exerted on 
each other, these kinds of mergers can also have wider implications on 
the competitive intensity of the market by reducing competitive pres-
sure on the remaining competitors. 

7.2.2 Coordinated effects  

Mergers can also have so-called coordinated effects (this is often referred 
to as a collective dominant position). Changes brought about by mergers 
in competitive dynamics also significantly impede effective competition 
by increasing the likelihood of previously independent undertakings to 
begin coordinating their behaviour in order to raise product prices or to 
lower their quality or production volumes. Mergers can also make co-
ordination easier, more stable, or more effective for undertakings that 
were already coordinating before the merger. 

Coordination can take various forms. It can involve keeping prices 
above the competitive level, limiting production volumes, or dividing the 
market, for instance by geographic area or by customer group. 

Coordinated effects are more likely to emerge on highly-concentrated 
oligopolistic markets where two or more undertakings consider it possi-
ble and economically rational to coordinate their commercial behaviour. 
Coordination does not need to involve express agreements or actual ex-
change of information between undertakings. So-called tacit coordina-
tion can be enough. Coordinated effects are considered to be present as 
long as two or more undertakings recognise their mutual interdepend-
ence and the benefits available from coordinated behaviour. 

In appraising coordinated effects, the FCA examines whether it 
would be possible to reach terms of coordination and whether the coor-
dination is likely to be sustainable. Three conditions are usually neces-
sary for coordination to be considered possible or more likely:92 

First, coordination is usually more likely to emerge if competitors can 
easily arrive at a common perception as to how the coordination should 
work. Several factors can affect this, such as market transparency, any struc-
tural links between the undertakings, such as cross-shareholding or par-
ticipation in joint ventures, symmetry between the undertakings in terms 
of market shares and cost structures, and whether the products are homo-
geneous or differentiated. Generally, the less complex and the more stable 

92 For more information, see the ruling of the General Court (formerly known as the Court of First 
Instance) in Case T-342/99, Airtours v Commission.
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and transparent the economic environment and the smaller the number 
of undertakings involved, the easier it is for undertakings to reach a com-
mon understanding of the terms of coordination. In order for coordina-
tion to be considered sustainable, the coordinating undertakings need to 
be able to monitor to a sufficient degree whether the terms of coordina-
tion are being adhered to. This is usually easier on more open and opera-
tionally transparent markets. 

Second, discipline requires that there is some form of credible deter-
rent mechanism that can be activated if deviation is detected. Even where 
coordination is in the common interest of the coordinating undertakings, 
individual undertakings also often have separate short-term interests to 
deviate from the terms of coordination by lowering prices or by selling be-
yond their own geographic area, for example. Coordination is not sustain-
able unless the consequences of deviation are sufficiently severe to con-
vince coordinating undertakings that it is in their best interest to adhere 
to the terms of coordination. In order for deterrent mechanisms to be ef-
fective, they need to be credible, timely, and sufficiently severe to convince 
undertakings that it is not worth deviating from the terms of coordination. 
The deterrent mechanisms can take many forms, such as severe price 
cuts, output increases, or cancellation of joint ventures. Moreover, retali-
ation need not necessarily take place on the same market as the deviation. 

Third, the reactions of outsiders, such as current and future compet-
itors not participating in the coordination as well as customers, should 
not be able to jeopardise the results expected from the coordination. 
Successful, sustainable coordination is unlikely if non-coordinating out-
siders, such as a small group of current competitors, strong potential 
competitors, or customers with considerable bargaining power, can un-
dermine the stability of coordination.93 

A number of factors can influence whether changes brought about by 
mergers in competitive dynamics are likely to significantly impede effec-
tive competition by increasing the likelihood of coordinated effects or by 
making coordination easier or more stable for undertakings that were al-
ready coordinating before the merger. The following are a few examples:  

• The market is highly concentrated

• Only a few undertakings remain on the market after the merger

• The coordinating undertakings are symmetrical in terms of mar-
ket shares and cost structures, for example, and their products are 
homogeneous

93 This is the case, for example, if a small group of current competitors has the ability and incentive to 
render a capacity decrease implemented by the oligopoly unprofitable by increasing its own capacity.
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• The market is open and transparent

• The market has institutional factors that promote coordination 
or the exchange of information, such as trade unions or associa-
tions, or the undertakings participate in practical arrangements, 
such as agreements relating to the exchange of information

• Market shares have remained relatively stable for a long time  

• Demand and costs are stable and easily predictable 

• The merger involves a ‘maverick’ undertaking that has more of 
an impact on competitive dynamics than its market share sug-
gests or a recent entrant or a strong potential competitor that is 
attempting to enter the market and is likely to cause considera-
ble competitive pressure on the undertakings that already ope-
rate on the market in the future. 

The list is not exhaustive. Not all of these factors need to be present, 
and the aforementioned factors are not, if taken separately, necessarily 
decisive in giving rise to significant anti-competitive coordinated effects. 
Rather, the list is an example of the kinds of factors that the FCA takes 
into consideration when appraising the likelihood and significance of 
such factors on markets. 

7.2.3 Special circumstances 

(i) Situations where a merger creates or strengthens buyer power  

Horizontal mergers can impede effective competition by strengthening 
the market power of one or more undertakings relative to competitors 
and customers. In some circumstances, horizontal mergers can also im-
pede effective competition relative to suppliers by creating or strength-
ening the bargaining power (buyer power) of one or more undertakings 
operating towards the beginning of the supply chain. 

Buyer power created or strengthened as a result of mergers can give 
undertakings a position where they can negotiate lower prices or other-
wise more favourable terms and conditions. For example, buyer power 
that creates or strengthens a dominant position can give undertakings a 
possibility to operate sufficiently independently of suppliers to exercise 
considerable influence over critical parameters of competition. 

Buyer power does not necessarily impede competition or have ad-
verse effects on consumers. Increased buyer power can allow undertak-
ings to negotiate lower prices for production inputs. If, for example, in-
creased buyer power lowers input costs without restricting downstream 
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competition, a proportion of these cost reductions is likely to be passed 
on to consumers in the form of lower prices.94 

However, this is usually only the case if the buyer power does not 
lead to a drop in total output or restrict competition on markets towards 
the end of the supply chain. Possibilities of undertakings with increased 
buyer power to influence prices by reducing their purchase of inputs can 
lead to a drop in the overall levels of output on the final product markets 
and therefore harm consumer welfare, especially in situations where 
upstream markets (suppliers) are highly fragmented. The creation or 
strengthening of buyer power can also significantly impede competition 
on downstream product markets. Undertakings with increased buyer 
power can use their position relative to suppliers to foreclose compet-
itors from the downstream product markets by pressurising suppliers 
to abstain from supplying their competitors, which in turn can further 
increase the buyer power of the dominant undertakings on the markets 
in question and significantly harm consumer welfare.95 

(ii) Situations where a merger eliminates a potential competitor 

Mergers that significantly impede effective competition usually involve 
transactions between undertakings that are already active on the same 
relevant markets. However, mergers between undertakings that do not 
have overlapping operations on the same relevant markets can also sig-
nificantly impede effective competition in some circumstances. This can 
be the case where a merger eliminates a potential competitor. 

A merger with a potential competitor can significantly impede ef-
fective competition in situations where one of the merging undertak-
ings operates on a market where neither competing undertakings nor 
customers can generate enough competitive pressure. These kinds of 
mergers can have very similar anti-competitive effects, whether coordi-
nated or non-coordinated, as mergers between undertakings that already 
have overlapping operations on the same markets. This is the case where 
such mergers eliminate a significant source of competitive pressure that 
could (or does) considerably constrain the behaviour of the undertakings 
that operate on the market. 

94 In some circumstances, buyer power can also create a considerable countervailing power relative to 
suppliers with substantial market power, such as those enjoying a dominant position, by restricting 
their ability to operate independently of their customers and therefore reducing any potential anti-com-
petitive effects. For more information, see Section 7.4.1 Bargaining power of customers and suppliers.

95 In these circumstances, any savings derived from reduced input costs, for example, are unlikely 
to be passed on to consumers in the form of lower prices.



80

For a merger with a potential competitor to have significant anti-com-
petitive effects, two basic conditions need to be fulfilled. First, the poten-
tial competitor needs to be an undertaking that already exerts a signifi-
cant constraining influence or that would be very likely to grow into an 
effective competitive force in the near future. This is the case if the po-
tential competitor possesses assets that could easily be used to enter the 
market without incurring significant sunk costs and if it is prepared to 
incur the necessary sunk costs to enter the market in a relatively short 
period of time. Second, there must not be a sufficient number of oth-
er potential competitors which could maintain sufficient competitive 
pressure after the merger. These conditions are more likely to be met 
in situations involving closely related product markets and neighbour-
ing geographic areas. 

7.3 Anti-competitive effects of non-horizontal mergers 

This section discusses the competitive analysis of vertical and conglom-
erate mergers. In practice, the focus of this section is on certain compe-
tition aspects that are relevant to the specific context of vertical mergers 
and conglomerate mergers. The general guidance provided with regard 
to the appraisal of horizontal mergers in Section 7.2 above is also rele-
vant in the context of non-horizontal mergers.

7.3.1 Overview 

Vertical mergers involve undertakings operating at different levels of the 
same supply chain, such as where a manufacturer of a certain product 
merges with one of its distributors. Conglomerate mergers are mergers 
between undertakings that operate on markets that have neither hori-
zontal nor vertical ties. 

Non-horizontal mergers are generally less likely to significantly im-
pede effective competition than horizontal mergers. First, unlike hori-
zontal mergers, vertical or conglomerate mergers do not entail the loss 
of direct competition between the merging undertakings on the same 
relevant market. Undertakings involved in these kinds of mergers do 
not operate on the same relevant markets and are not in direct compe-
tition with each other. Purely non-horizontal mergers do not directly re-
duce the number of undertakings operating on the market (or potential 
competitors wishing to enter the market), and they have no direct im-
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plications on the market shares of the merging undertakings or on the 
degree of market concentration.96 

Second, non-horizontal mergers often provide substantial scope for 
efficiencies. A characteristic of vertical mergers, for example, is that the 
activities and products or services of the undertakings involved are com-
plementary to each other. The integration of complementary activities, 
products, or services within a single undertaking can produce signific-
Second, non-horizontal mergers often provide substantial scope for ef-
ficiencies. A characteristic of vertical mergers, for example, is that the 
activities and products or services of the undertakings involved are com-
plementary to each other. The integration of complementary activities, 
products, or services within a single undertaking can produce signifi-
cant efficiencies, which in turn can increase the ability and incentive of 
the merging undertakings to operate pro-competitively for the benefit 
of consumers.97 Conglomerate mergers between undertakings that offer 
complementary products or services can also lead to considerable effi-
ciencies and therefore to lower prices and other benefits to consumers.98

However, there are circumstances in which non-horizontal merg-
ers can significantly impede effective competition. This is the case, for 
example, if a vertical merger results in an undertaking gaining control 
over important sources of revenue or distribution channels on which its 
competitors also rely. Conglomerate mergers can also have significant 
anti-competitive effects in certain circumstances. This is the case, for 
example, in situations where a merger gives the merged entity an op-
portunity to leverage a strong market position from one market to an-
other in order to allow it to foreclose competitors from the market and 
therefore to reduce competitive pressure on the merged entity. Vertical 
and conglomerate mergers can also have negative implications on post-
merger competitive conditions by increasing the likelihood of undertak-
ings that operated independently before the merger engaging in coordi-

96 In the case of vertical mergers, for example, any potential increase in market power on a certain mar-
ket is the result of vertical links between the markets on which the merging undertakings operate.

97 Because demand for these kinds of products is positively correlated (an increase in the price of 
one product also decreases demand for the other), integration can provide an increased incentive 
for the merged entity to seek to decrease prices in order to benefit from the increased demand for 
the complementary product. Integration can also provide an increased incentive to eliminate or 
decrease double mark-ups, because the undertaking can capture a larger fraction of the benefits 
by decreasing prices and increasing output. Similarly, integration can provide the merging par-
ties with a joint incentive to increase sales at one level in order to gain benefits at another by in-
vesting in services or product innovations, for example, or to increase efficiency by investing in 
new production processes or by improving coordination between production and distribution.

98 This is the case especially in situations involving conglomerate mergers between undertakings 
that offer products or services that are symmetrically complementary, in other words products and 
services that complement each other equally well.
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nated behaviour or by making coordination easier or more effective for 
undertakings that were coordinating before the merger.99 

Similarly to horizontal mergers, the potential anti-competitive effects 
arising from vertical and conglomerate mergers can also be divided into 
two broad conceptual categories: coordinated and non-coordinated ef-
fects. A single merger can have both coordinated and non-coordinated 
effects. The following subsections, 7.3.2 and 7.3.3, discuss coordinated 
effects and the most common reason giving rise to coordinated effects: 
foreclosure. 

7.3.2 Vertical mergers 

7.3.2.1 Foreclosure  

Vertical mergers generally only give rise to a significant impediment to 
effective competition where the merger is likely to give rise to what is 
called foreclosure. Foreclosure can take many different forms, such as 
discouraging the entry of new potential competitors to the market or 
hampering the access of existing undertakings to important production 
inputs or distribution channels. This reduces the competitors’ ability and 
incentive to compete effectively, which in turn helps the merged entity to 
take advantage of the market power that the merged undertakings pos-
sess on one or more of the upstream or downstream markets to the det-
riment of customers by profitably increasing the prices charged to cus-
tomers, for example. 

Two forms of foreclosure that amount to anti-competitive non-coor-
dinated effects can be distinguished: (i) input foreclosure and (ii) cus-
tomer foreclosure. 

(i) Input foreclosure arises where, post-merger, the new entity would 
be likely to restrict the access of downstream rivals to important 
production inputs, thereby raising their costs and damaging their 
ability to compete effectively on the market in question. The reduc-
tion in competitive pressure could allow the merged entity to prof-
itably increase the prices charged to customers. 

(ii) Customer foreclosure arises where the merger is likely to foreclose 
upstream rivals by restricting their access to a sufficient customer 
base on downstream markets, which in turn damages their ability 
to compete effectively over the supply of products offered towards 
the beginning of the supply chain. The foreclosure of upstream ri-

99 For more information on coordinated effects, see Section 7.3.4 and also Section 7.2.2 where applicable.
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vals is also likely to raise downstream rivals’ costs. The reduction 
in competitive pressure could allow the merged entity to profitably 
use its market power, for example by increasing prices or lowering 
output on downstream markets. 

In practice, foreclosure can occur in various forms. The merged en-
tity can decide to stop supplying competitors altogether, to restrict sup-
plies, to raise the price it charges when supplying competitors, or to oth-
erwise make the conditions of supply less favourable by degrading the 
quality of the input supplied, for example. The merged entity can also 
decide to reduce its purchases from upstream rivals or stop purchasing 
from its upstream competitors altogether and instead source all of its 
required goods or services from its own upstream division. 

7.3.2.2 Competitive analysis  

In assessing the likelihood of an anti-competitive foreclosure scenar-
io, the FCA usually examines three conditions: (i) whether the merged 
entity would have, post-merger, the ability to foreclose access to inputs 
or customers, (ii) whether it would have the incentive to do so, and (iii) 
whether a foreclosure strategy would have a significant detrimental ef-
fect on competition and therefore consumer welfare downstream.  

(i) Ability to foreclose

The ability to foreclose access to inputs usually requires that the merged 
entity possesses an important input required for the manufacture of a 
product of downstream competitors, such as a critical component or an 
input that represents a significant cost factor relative to the price of the 
downstream product. For input foreclosure to be a concern, the merged 
entity needs to have a significant degree of market power on upstream 
markets. It is only in these circumstances that the merged entity can be 
expected to have a significant influence on competitive conditions on 
upstream markets and therefore, possibly, on prices and supply condi-
tions on downstream markets. The merged entity would only have the 
ability to foreclose its rivals if they were unable to react to the merged 
entity’s attempts to reduce access to its upstream products or services 
by increasing their own capacity or efficiency. 

When considering whether the merged entity would have the ability 
to foreclose access to customers, the FCA examines whether there are 
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sufficient economic alternatives on the downstream market for the up-
stream rivals to sell their output. The FCA is generally unlikely to raise 
competition concerns on the grounds of customer foreclosure if there 
is a sufficiently large customer base, at present or in the future, that is 
likely to turn to independent suppliers. For customer foreclosure to be 
a concern, it must be the case that the merger involves an undertaking 
that is an important customer with a significant degree of market pow-
er. Several different factors need to be taken into consideration in the 
competitive analysis, such as whether there are significant economies 
of scale or scope on the input market. 

(ii) Incentive to foreclose  

The merged entity also needs to have the incentive to foreclose access to 
inputs or customers. The incentive to foreclose usually depends on the 
degree to which foreclosure would be profitable. Essentially, the merged 
entity faces a trade-off between the possible costs associated with fore-
closure and the profit gained from being able to raise prices. The trade-
off is likely to depend on the merged entity’s profit margins on upstream 
and downstream markets, its market shares on downstream markets, 
the efficiency of the merged entity’s upstream and downstream divi-
sions, and any capacity constraints and other similar factors. 

(iii) Likely impact on effective competition and consumer welfare  

In order for a foreclosure scenario to be deemed anti-competitive, it also 
needs to cause significant harm to effective competition on the relevant 
markets. This can be the case, for example, if foreclosure eliminates a 
major competitor or a particularly aggressive smaller competitor. The 
emphasis is on the overall impact that the merger is likely to have on 
effective competition and therefore ultimately on customers. Potential 
harm caused to individual competitors can be an indicator that compet-
itive pressure has weakened and that a significant impediment to effec-
tive competition has therefore arisen, but it is not alone a decisive factor 
in competitive analyses.100 In practice, the relevant benchmark is wheth-
er foreclosure could have a detrimental effect on consumer welfare on 
downstream markets, for example in the form of higher prices. 

100 This is why mergers that damage the market positions of certain competitors can be cleared if 
there are enough countervailing factors such as efficiency gains. Basic principles relating to the 
appraisal of countervailing factors will be discussed below in Section 7.4.
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7.3.3 Conglomerate mergers 

7.3.3.1 Foreclosure

Conglomerate mergers generally only have significant anti-competitive 
effects in situations where they confer on the merged entity the ability 
to leverage a strong market position from one market to another in or-
der to foreclose rivals on the market in question. In these circumstanc-
es, the reduced ability and incentive of the rivals to compete effectively 
reduce the competitive pressure on the merged entity, which in turn can 
confer on the merged entity the ability to use its market power to the 
detriment of customers, for example by profitably increasing the prices 
charged to customers. 

There a many ways in which merged entities can foreclose rivals to 
the extent that amounts to a significant impediment to effective competi-
tion. The most immediate way in which the merged entity may be able to 
use its market power on one market to foreclose competitors on another 
is by conditioning sales in a way that links the products on the separate 
markets together. This is done most directly either by tying or bundling. 
‘Tying’ usually refers to situations where customers that purchase one 
good (the tying good) are required to also purchase another good from 
the producer (the tied good). ‘Bundling’ refers to situations where two or 
more products are only sold jointly or where the products are also avail-
able separately, but the sum of the stand-alone prices is higher than the 
bundled price due to various discount practices, for example. 

7.3.3.2 Competitive analysis 

In assessing the likelihood of an anti-competitive foreclosure scenario, 
the FCA usually examines three conditions: (i) whether the merged enti-
ty would have the ability to foreclose its rivals, (ii) whether it would have 
the incentive to do so, and (iii) whether a foreclosure strategy would have 
a significant detrimental effect on competition on the relevant markets, 
therefore causing harm to consumers.  

(i) Ability to foreclose 

In order for the effects of bundling or tying to be considered to signif-
icantly impede competition, the merged entity needs to have a signifi-
cant degree of market power on at least one of the markets concerned. 
This can be the case where at least one of the merging parties’ products 
is viewed by many customers as particularly important and there are few 
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relevant alternatives for that product, for example because of product dif-
ferentiation or capacity constraints on the part of rivals. 

Further, foreclosure through tying or bundling is usually more like-
ly to amount to a competition concern where there is a large common 
pool of customers for the individual products and where the majority of 
customers tend to buy both products instead of only one of the products. 
Such a correspondence in purchasing behaviour is more likely to be sig-
nificant when the products in question are complementary. 

In practice, there are several factors that can prove relevant when ap-
praising whether merged entities are able to foreclose rivals by means 
of tying or bundling. For example, the foreclosure effects of bundling 
and tying are likely to be more pronounced in industries where there 
are economies of scale and the demand pattern at any given point in 
time has dynamic implications for future conditions of supply. It can 
also be necessary to examine the technical properties and other special 
attributes of products and their effects not just on buyer behaviour but 
also on the merged entity’s own ability to commit to making their tying 
or bundling strategy a lasting one. For example, the technical proper-
ties of the products can make them unlikely to be bought by the same 
customers. On the other hand, customers can have a strong incentive 
to buy the range of products concerned from a single source rather than 
from many suppliers, due to savings in transport costs, for example.101 

(ii) Incentive to foreclose 

The merged entity also needs to have the incentive to foreclose its rivals. 
The incentive to foreclose usually depends on the degree to which fore-
closure would be profitable. Essentially, the merged entity faces a trade-
off between the possible costs of foreclosure and the possible gains from 
expanding market shares or being able to raise prices on the relevant 
markets due to its market power. The trade-off is likely to depend on a 
number of factors, such as how likely customers are to be deterred by the 
bundling and tying and to switch to competing products or bundles, the 
relative value of each of the products for the merged entity102, the own-

101  Although the fact that a merged entity has a broad portfolio of products does not as such raise com-
petition concerns, the range of products can sometimes be considered to increase market power. 
This can be the case, for example, in situations where customers value diversity and are willing to 
buy both products (instead of just one of them) and where offering these kinds of product portfo-
lios involves considerable overheads and there are no, or only a few, competing undertakings that 
could offer a similar range of products.

102  It is unlikely that the merged entity would be willing to forego sales on one highly profitable market in 
order to gain market shares on another market where turnover is relatively small and profits are modest.
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ership structure of the merged entity103, the possibility that the conduct 
is unlawful, and whether the decision to tie or bundle products is like-
ly to increase profits by gaining market power in the tied goods market 
and/or to protect market power in the tying goods market. 

(iii) Likely impact on effective competition and consumer welfare 

In order for a foreclosure scenario to be deemed anti-competitive, it also 
needs to cause significant harm to effective competition and be likely 
to therefore also harm consumers on the relevant markets. This can be 
the case, for example, if foreclosure eliminates a major competitor or a 
particularly aggressive smaller competitor. Anti-competitive effects can 
also arise from practices that deter entry by potential competitors, for 
example by forcing potential competitors to enter several product mar-
kets (tied and bundled products) at the same time. 

On the other hand, competition is unlikely to deteriorate following a 
conglomerate merger if there remain enough rivals on any of the mar-
kets concerned that can challenge the merged entity by pricing more ag-
gressively. The same holds when few rivals remain but these have the 
ability and incentive to expand output. Unlike single-product suppliers, 
undertakings that tie or bundle several complementary products can 
also benefit from being able to take into account the positive effect of a 
drop in the price of one of their products on the sales of another. Con-
glomerate mergers can therefore also give the merged entity an incen-
tive to lower prices. 

From the perspective of the competitive analysis, the emphasis is 
on the overall impact that the merger is likely to have on effective com-
petition and therefore ultimately on customers. Potential harm caused 
to individual competitors can be an indicator that competitive pressure 
has weakened and that a significant impediment to effective competi-
tion has therefore arisen, but it is not alone a decisive factor in competi-
tive analyses.104 In practice, the relevant benchmark is whether foreclos-
ure could have a detrimental effect on consumer welfare, for example 
in the form of higher prices. 

103  For example, in cases where two undertakings have joint control over an undertaking that is active 
on one market and only one of them is active on the neighbouring market, the undertaking with-
out activities on the latter market may have little interest in foregoing sales on the former market.

104 This is why mergers that damage the market positions of certain competitors can be cleared if 
there are enough countervailing factors such as efficiency gains. Basic principles relating to the 
appraisal of countervailing factors will be discussed below in Section 7.4.
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7.3.4 Coordinated effects 

In some circumstances, non-horizontal mergers can also have negative 
implications on post-merger competitive conditions by increasing the 
likelihood of undertakings that operated independently before the merger 
engaging in coordinated behaviour or by making coordination easier or 
more effective for undertakings that were coordinating before the merger. 

For example, vertical integration can give the merged entity access 
to valuable information about sale prices on other markets, which can 
facilitate coordination on the markets in question. Vertical mergers can 
facilitate coordination on both upstream and downstream markets. 

Conglomerate mergers can also create or strengthen coordinated ef-
fects in many different ways. Where a merger results in foreclosure, the 
reduction in the number of rivals or the considerable weakening of their 
ability to compete effectively can also give the merged entity’s rivals an 
incentive to engage in coordinated behaviour in order to benefit from 
the increased price level. Moreover, undertakings that engage in com-
petitive interaction on multiple markets are likely to have better access 
to information about the competitive conditions prevailing on different 
markets, which in turn can make it easier for undertakings to reach a 
common understanding on the terms of coordination and increase the 
scope and effectiveness of disciplining mechanisms, because deviations 
from the agreed terms of coordination on one market can also be retali-
ated on another market. 

The basic principles of appraising coordinated effects have been dis-
cussed above in Section 7.2.2 in connection with horizontal mergers. 
The same general rules also apply to appraising the potential coordinat-
ed effects of non-horizontal mergers. 

7.4 Countervailing factors 

Even where the merged entity gains a significant degree of market pow-
er, the merger may not be deemed to give rise to a significant impedi-
ment to effective competition if there are factors that effectively counter-
act any anti-competitive effects that the merger would otherwise have. A 
few of the most common countervailing factors will be discussed below.  

7.4.1 Bargaining power of customers and suppliers 

In appraising the bargaining power of customers and suppliers, the FCA 
considers whether customers or suppliers are in a sufficiently strong po-
sition relative to the merged entity to counter any efforts of anti-compet-
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itive behaviour by influencing the conditions of trade, in other words, 
whether the merged entity is likely to face sufficient competitive pres-
sure from the direction of customers or suppliers. 

Suppliers can have bargaining power, for example, because they pos-
sess a so-called must-stock brand that even customers with significant 
buyer power cannot leave out of their product selection. Customers can 
have bargaining power, for example, if they can credibly threaten to resort 
to alternative sources of supply should the supplier decide to increase 
prices or to otherwise deteriorate the conditions of supply. This can be 
the case if there are suitable alternative suppliers on the market that cus-
tomers can, within a reasonable timeframe, switch to or if customers can 
credibly threaten to vertically integrate into the upstream market or to 
sponsor the entry of new suppliers to the market. Customers can also 
exercise countervailing buyer power by refusing to buy other products 
from the supplier or by delaying purchases (in order to allow new sup-
pliers that they sponsor to enter the market, for example). 

Although large and sophisticated customers are more likely to pos-
sess this kind of countervailing buyer power than smaller undertakings 
in fragmented industries, size alone does not determine the degree of 
bargaining power that customers and suppliers can exercise. Even a large 
customer loses some of its buyer power if the merged entity is able, 
for example, to take care of the customer’s tasks through its own sup-
ply or distribution chain. In some cases, it can also be important to pay 
particular attention to the incentives of customers and suppliers to use 
their bargaining power to object to the terms and conditions set by the 
merged entity. 

The bargaining power of customers and suppliers can be restricted 
by a number of factors, such as investments that are valuable only in 
specific business relationships and have no use otherwise. This can be 
the case, for example, where an undertaking has tailored its supply to 
the demand of a specific customer and changing this is costly or not fea-
sible within a reasonable timeframe. 

In practice, several different factors may need to be examined in order 
to determine whether the bargaining power of customers or suppliers 
amounts to a sufficient countervailing force. The degree to which the bar-
gaining power of customers or suppliers protects the position of specific 
customers or suppliers relative to the merged entity is not relevant; what 
matters is how effectively this bargaining power is likely to prevent the 
merged entity from using its increased market power after the merger.
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7.4.2 Potential competition and barriers to entry   

Potential competition

When appraising the potential anti-competitive effects of mergers, the 
FCA examines not just existing competition but also competitive pres-
sure caused by potential competitors, in other words the ability of under-
takings other than those that already operate on the market to begin com-
peting against the merged entity within a relatively short timeframe by 
realigning their supply or by expanding their geographic operating area.105 

From the perspective of appraising the anti-competitive effects of 
mergers, the significance of potential competition usually comes down 
to the issue of entry. For entry to be considered a sufficient competitive 
constraint on the merging undertakings, it must be shown to be likely, 
timely, and sufficient to deter or defeat any potential anti-competitive ef-
fects of the merger.106 

As regards entry, the examination is always carried out on a case-by-
case basis, and it is therefore impossible to provide unequivocal defini-
tions of what constitutes a timely entry or when entry is to be considered 
sufficient to deter or defeat any potential anti-competitive effects of a 
merger. This can depend on several different factors, such as the charac-
teristics and dynamics of the market and the economic resources of po-
tential entrants. An examination of the likelihood of entry usually focus-
es on the economic rationale of entry and any potential risks involved. 
High risk and costs of failed entry generally make entry less likely. 

Barriers to entry  

Barriers to entry affect the extent to which potential competition is like-
ly to limit the ability of undertakings to behave independently of other 
market forces. Barriers to entry do not need to foreclose potential com-
petition completely or for an indefinite period of time. It is enough that 

105 As regards entry, the examination is always carried out on a case-by-case basis, and it is therefore 
impossible to provide unequivocal definitions of what constitutes a timely entry or when entry 
is to be considered sufficient to deter or defeat any potential anti-competitive effects of a merger. 
This can depend on several different factors, such as the characteristics and dynamics of the mar-
ket and the economic resources of potential entrants. An examination of the likelihood of entry 
usually focuses on the economic rationale of entry and any potential risks involved. High risk and 
costs of failed entry generally make entry less likely.

106 It is important to note that potential competition is conceptually different from supply-side substi-
tutability, which is one of the factors considered in the context of the identification of relevant mar-
kets and usually subject to slightly stricter temporal criteria, for example. In the context of relevant 
markets, an assessment of supply-side substitutability includes considerations such as whether other 
economic operators on the market are able to increase their output or change their portfolio or distri-
bution channels so as to produce competing products and offer these alternatives to consumers rel-
atively easily and quickly and without incurring notable additional costs or risks. For more informa-
tion, see Section 6.2 Demand-side substitutability and supply-side substitutability. 
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they deter or delay entry for a period of time that is significant from the 
perspective of effective competition. 

Barriers to entry can be divided into legal, economic, and technical 
barriers. Examples of legal barriers to entry include intellectual proper-
ty rights, supply quotas set by public authorities, licences, and type ap-
provals. Economic barriers include high entry and exit costs, especially 
where these costs are high relative to the anticipated profits. The higher 
the anticipated profits, the more likely entry is. Other examples of eco-
nomic barriers include the threat caused by the ability of merging under-
takings to strategically commission excess capacity, lack of distribution 
channels or supply networks, strong brands of incumbent undertakings, 
agreements between suppliers and customers, and cross-shareholdings.

Technical barriers to entry can arise from economies of scale and 
scope, production processes, or innovations, for example. Economies of 
scale exist when an increase in the scale of production leads to a reduc-
tion in average unit cost. The higher the volumes required for achiev-
ing economies of scale on a market, the higher the barriers to entry are 
said to be.

Economies of scope enjoyed by undertakings that operate on multi-
ple markets can also create barriers to entry. Economies of scope exist 
where an undertaking is able to engage in multiple business activities 
at lower costs than what would be possible if the businesses were sepa-
rate. Vertically integrated undertakings can also gain similar advantag-
es, if potential entrants are forced to enter several levels of the supply 
chain simultaneously or if operating at just one level of the distribution 
or supply chain would be unprofitable. 

Barriers to entry can also be divided into natural and strategic barri-
ers. Natural barriers are not set by undertakings but result from market 
characteristics such as the technical barriers described above. 

Strategic barriers are barriers that undertakings create by their ac-
tions. Barriers resulting from strategic behaviour can arise, for example, 
if an incumbent undertaking is able to increase the costs of its rivals or 
to lower their anticipated profits. Rivals’ costs can be increased by rais-
ing the costs of accessing supply or distribution channels, for example. 
Similar effects can also arise if demand for a product and the success of 
entry hinge on advertising. Undertakings with significant economic re-
sources can deter entry by increasing advertising. Rivals’ profits can be 
lowered, for example, by adopting pricing practices that make it more 
difficult for customers to switch to new suppliers.
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Barriers to entry do not need to foreclose potential competition com-
pletely, and instead they can be an indication of the incumbent undertak-
ings’ ability to prevent new entrants from gaining a significant market 
position. The costs of entry usually only amount to barriers in situations 
where the costs are high and they no longer affect the behaviour of in-
cumbent undertakings. The significance of barriers to entry depends on 
the characteristics and evolutionary stage of the market. On some mar-
kets, a single barrier, such as lack of distribution channels, supplies, 
technology, or a strong brand, can be a crucial deterrent to entry. His-
torical examples of entry and exit in the industry and the market posi-
tions of recent entrants can provide useful information about the size 
of entry barriers.

An assessment of barriers to entry also needs to take into considera-
tion exit barriers. These are primarily related to the costs associated with 
exit. Even a small risk of failed entry can deter entry if the costs associ-
ated with entering are high and the entrant would not be able to use its 
investments in other business activities after exiting the market. 

7.4.3 Efficiencies 

In order to assess whether a merger would significantly impede effec-
tive competition, any efficiency gains resulting from the merger also 
need to be examined. 

Mergers with significant anti-competitive effects often give rise to a 
risk of efficiency loss. Competitive pressure usually affects the incen-
tive of undertakings to compete effectively and to pass at least some of 
the efficiencies gained on to the consumers in the form of lower prices 
or better or more comprehensive product portfolios, for example. The 
lower the competitive pressure, the higher is therefore the risk of effi-
ciency losses and harm to consumer welfare. 

On the other hand, mergers can also have significant positive effects 
on the efficiency of the merging undertakings. Efficiencies generated by 
the merger can enhance the ability and incentive of the merged entity to 
act pro-competitively for the benefit of consumers, thereby counteract-
ing the adverse effects on competition which the merger might otherwise 
have. Efficiencies brought about by mergers can be production-related, 
such as improved product quality, more efficient production and distribu-
tion, the ability to offer a broader product portfolio with the same inputs, 
or other savings in production, supply, or distribution costs. Consumers 
can also benefit from dynamic efficiencies, such as new and improved 
products resulting from innovations in production or distribution. 
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The weight given to efficiency claims depends on how substantial the 
claimed efficiencies are, how likely they are to be achieved, and whether 
they promote competition for the benefit of customers and consumers. 

Generally speaking, the more significant the anti-competitive effects 
of a merger, the more substantial efficiencies need to be. The FCA needs 
to be able to gain sufficient assurance that post-merger competitive pres-
sure will be sufficient to ensure that the merged entity has the incentive 
to operate pro-competitively and to pass efficiency gains, to a sufficient 
degree, on to consumers. It is highly unlikely that a merger leading to 
a market position approaching that of a monopoly or a similar level of 
market power can be cleared on the grounds that efficiency gains would 
be sufficient to counteract its potential anti-competitive effects. 

The FCA also needs to be able to ascertain that the claimed efficien-
cies are likely to be realised and that they actually benefit consumers. 
The nature of the efficiencies can be significant in this context. For ex-
ample, cost efficiencies that lead to reductions in variable or marginal 
costs are more likely to be relevant to the assessment of whether effi-
ciencies will lead to a net benefit to consumers than more speculative, 
dynamic efficiencies relating to innovation. Ostensible efficiencies, such 
as cost reductions that merely result from anti-competitive reductions 
in output, cannot be considered as efficiencies benefiting consumers. 

The timeframe within which efficiencies are likely to be passed on to 
customers and consumers also matters. In order to be considered as a 
counteracting factor for the anti-competitive effects that a merger would 
otherwise have, the efficiencies must be sufficiently timely. Theoretical 
efficiencies that can potentially benefit consumers sometime in the dis-
tant future do not count. 

It is for the merging parties to provide all the relevant information 
necessary to substantiate their efficiency claims and to demonstrate that 
they cannot be achieved without the merger. The claimed efficiencies 
also need to be a direct consequence of the merger. The FCA does not 
consider efficiencies that can be achieved by means of other, less anti-
competitive means that are reasonably practical having regard to estab-
lished business practices in the industry concerned. 

The claimed efficiencies need to materialise on the Finnish market 
and be passed on to Finnish consumers or customers. 

7.5 Failing firm 

The FCA can clear an otherwise problematic merger if one of the merg-
ing parties is a failing undertaking. 
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The basic requirement is that the deterioration of the competitive 
structure that follows the merger cannot be said to be caused by the 
merger. This arises where the competitive structure of the market would 
deteriorate to at least the same extent in the absence of the merger. 

The FCA considers the following three criteria to be especially rele-
vant for the application of a ‘failing firm defence’: (1) The merger is the 
only economically feasible way to prevent the undertaking from exiting 
the market in the near future. The undertaking would exit the market 
even in the absence of the merger. (2) There is no less anti-competitive 
alternative. (3) In the absence of the merger, the assets of the failing firm 
would inevitably exit the market. 

It is for the notifying parties to provide the FCA in due time with all 
the relevant information necessary for the appraisal. 

 8 Appraisal of mergers on the electricity market

Mergers where one of the parties is an undertaking involved in electric-
ity distribution are governed by the general provisions of the first para-
graph of Section 25 of the Finnish Competition Act or the provisions of 
the second paragraph, which are specific to the electricity market.

According to the aforementioned second paragraph, a merger can 
be prohibited or conditions imposed on the merger if the total volume 
of electricity distributed at 400 V, post-merger, by the merging parties 
and other undertakings or electricity distribution plants belonging to 
the same groups of undertakings as provided in the first or third para-
graph of Section 24 of the Finnish Competition Act amounts to more 
than 25% of the national electricity grid. Under this provision, interven-
tion in mergers on the electricity market does not require that a signifi-
cant impediment to effective competition can be demonstrated; the 25% 
threshold is enough.
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VI Conditional clearance and 
    prohibition of mergers

1 Overview

According to the third paragraph of Section 25 of the Finnish Compe-
tition Act, the FCA has a duty to negotiate remedies that could elimi-
nate competition concerns arising from mergers before proposing that 
a merger be prohibited. Where a merger raises competition concerns 
in that it could significantly impede effective competition, the notify-
ing parties can propose commitments to the FCA in order to resolve 
the competition concerns. The FCA has a duty to consider these reme-
dies and if the remedies proposed by the notifying parties are deemed 
sufficient for eliminating the competition concerns associated with the 
merger, the parties are asked to commit to the remedies in writing. The 
FCA is responsible for ensuring that the remedies are implemented as 
agreed. Since the FCA’s primary responsibility is to find an agreeable 
solution, it cannot ask the Finnish Market Court to prohibit a merger if 
the remedies proposed by the notifying parties are sufficient for elimi-
nating the competition concerns identified. 

The conditions imposed on the merging parties are usually structur-
al. One example is a commitment to selling a specific business or a part 
of a business, production capacity, patent, or occasionally a trademark. 
Structural commitments can also relate to dissolving cooperative agree-
ments or withdrawing from joint ventures. 

Alternatively, the FCA can impose conditions on the merged entity’s 
future behaviour, such as licensing and supply obligations. The condi-
tions can also include elements of both structural commitments and 
behavioural commitments. The FCA generally only imposes non-struc-
tural conditions in situations where the competition concerns associat-
ed with the merger are temporary and likely to disappear after a certain 
transitional period.

2 Procedure

The FCA can consider remedies both during Phase I and Phase II of the 
merger control procedure. In practice, due to the tight deadlines stip-
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ulated in the Finnish Competition Act, remedies are mostly discussed 
during Phase II.

The notifying parties must present to the FCA all of the practical 
remedies that they believe can eliminate the competition concerns iden-
tified as well as all relevant information required for appraising the pro-
posed remedies. The proposals must be submitted early enough for the 
FCA to be able to appraise their viability within the deadlines set for 
decision-making. It is important to emphasise again that the respon-
sibility for proposing adequate remedies package rests with the notify-
ing parties. 

The FCA examines the likely effects of the proposed commitments 
on the basis of the views of third parties and, where applicable, external 
experts. Market testing usually uncovers any attempts by undertakings 
to mislead the FCA, such as proposals to divest businesses that do not, 
in practice, contribute to the merger’s anti-competitive effects or com-
mitments that do not amount to a countervailing force.

Since the processing deadlines are often rapidly approaching towards 
the end of the remedial negotiations, there is not always time for fur-
ther negotiations. Insufficient commitment offers can therefore lead to 
a situation where the FCA has no choice but to request that the Finnish 
Market Court prohibit the merger.

The notifying parties often identify many elements of the commit-
ments as business secrets, which makes the FCA’s task more difficult 
in terms of market testing, for example. In order to assess the proposed 
remedies reliably, the FCA needs to be able to describe the content of 
the commitments to third parties as accurately as possible.

Efficient remedies need to be capable of restoring enough competi-
tion on the market to eliminate any anti-competitive effects associated 
with mergers. The remedies need to eliminate competition concerns 
fully and on a lasting basis. The remedies must also not require contin-
ued monitoring by the FCA.

In practice, commitment offers vary from one case to the next, and 
their content depends on the severity and nature of the competition 
concerns identified. In general, commitment offers may be structured 
as follows:

• A brief overview of the competitive effects of the proposed com-
mitments

• A brief overview of the competitive effects of the proposed com-
mitments
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• A breakdown of the measures that will ultimately allow the FCA 
to verify, unequivocally, whether or not the remedies have been 
implemented

• Details about the timeframe and procedure for implementing 
the remedies

• Information about any supplementary commitments aimed at 
enabling the start-up of the new entity

• Commitments relating to the divestiture process(e.g. measures 
to preserve the competitiveness of the divested business, requi-
rements set on the suitability of the purchaser such as autono-
my andcompetitive signicance, procedure for keeping the FCA 
informed about the sales negotiations, and information about 
the purchaser approval process)

• Information about monitoring mechanisms (e.g. deadlines for 
implementing the remedies, details about the trustee respon-
sible for monitoring compliance or for overseeing the divesti-
ture, a detailed description of the trustee mandate, information 
about penalties or alternative solutions to be adopted in situa-
tions where the remedies cannot, for one reason or another, be 
implemented)

The FCA sets deadlines for implementing the remedies taking into 
account the legal provision whereby a merger can be dissolved should 
the agreed remedies not be implemented. According to Section 30 of the 
Finnish Competition Act, the order to dissolve a merger in these circum-
stances must be issued within one year of the date on which the condi-
tional clearance becomes final or the transaction closes. This is why the 
FCA generally sets deadlines that are less than one year especially when 
remedies involve divesting businesses or other assets.

The appointment of a trustee often helps the FCA to monitor the im-
plementation of remedies. The trustee must be impartial and independ-
ent of the parties involved. Trustees are generally better equipped than 
the FCA to identify any breaches of commitments, and they can, where 
necessary, be consulted in the case of disputes. The FCA typically ap-
points trustees to monitor compliance with technical details and to en-
sure the practical viability of remedies.
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3 Waiving or modifying conditions set on mergers

According to Section 44 of the Finnish Competition Act, notifying par-
ties cannot appeal against the FCA’s decision to impose the conditions 
proposed by the notifying parties. As regards conditional clearance, the 
clearance and the associated conditions are interlinked. Without the con-
ditions, the merger would give rise to the anti-competitive effects that 
the remedies are designed to eliminate. 

According to Section 30 of the Finnish Competition Act, the FCA can 
waive or modify conditions set on mergers upon request in the event 
that there has been a significant change in market conditions or in other 
exceptional circumstances. The FCA’s decision to modify the conditions 
set on mergers can be appealed to the Finnish Market Court as provided 
in the Finnish Administrative Judicial Procedure Act. 

The provision can be applied, for example, if there has been a sub-
stantial change in market circumstances due to the entry of a new, signif-
icant undertaking. The deadlines set on implementing the agreed rem-
edies can also be extended if the parties are unable to meet the deadline 
for reasons beyond their control.

4 Prohibition of mergers

If the competition concerns arising from a merger cannot be eliminat-
ed by means of commitments, the FCA has a duty to ask the Finnish 
Market Court to prohibit the merger according to the first paragraph of 
Section 25 of the Finnish Competition Act. According to the first para-
graph of Section 29 of the Finnish Competition Act, the Finnish Market 
Court must rule on the case within three months of the FCA’s proposal. 
In the absence of a ruling, the merger is deemed to have been cleared.  
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VII Ancillary restraints

1 Ancillary restraints and merger controla

Ancillary restraints are restrictions directly related and necessary to the 
implementation of mergers which would otherwise be assessed accord-
ing to Sections 5–7 of the Finnish Competition Act.107 Ancillary restraints 
typically serve to facilitate the transfer of assets to the purchaser of an 
undertaking or the joint acquisition of control.

Any decisions issued by the FCA regarding mergers automatically 
cover ancillary restraints without the FCA having to assess such restric-
tions in individual cases. The principles according to which parties in-
volved in mergers can assess for themselves whether – and to what ex-
tent – their agreements can be regarded as ancillary to a transaction will 
be discussed below.108 The notifying parties can nevertheless request the 
FCA to expressly assess the ancillary character of restrictions in connec-
tion with the merger notification procedure.

2 General principles

Restraints that are ancillary to mergers restrict the merging parties’ free-
dom of action on markets. Restrictions on competition that are based on 
agreements with third parties are not considered ancillary to the trans-
action in the case of mergers. 

The appraisal of ancillary restraints is based on an overall assessment. 
Whether restrictions are considered to be directly related to mergers also 
depends on the market circumstances at the time of the merger. In gen-
eral terms, the need for the purchaser to benefit from certain protection 
is more compelling than the corresponding need for the vendor; it is the 
purchaser who needs to be assured that he/she will be able to acquire the 
full value of the acquired business. 

107 Where a restriction on competition is likely to have major implications on trade between the Mem-
ber States of the EU, Articles 101 and 102 of the Treaty on the Functioning of the European Union 
also apply.

108 Commission Notice on restrictions directly related and necessary to concentrations (2005/C 
56/03) should also be consulted where applicable.
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For restrictions to be considered ancillary to a merger, they must be 
directly related to the merger and necessary to the implementation of the 
merger. In determining whether a restriction is necessary, it is appropri-
ate to ensure that its duration, subject matter, and geographic field of ap-
plication do not exceed what the implementation of the merger reason-
ably requires. 

2.1 The condition of direct relation

For restrictions to be considered ancillary to a merger, they must be di-
rectly related to the main transaction and intended to allow a smooth 
transition to the changed company structure after the merger. Indirect 
links between a merger and restrictions agreed by the parties do not 
make these restraints ancillary to the merger. It is not sufficient that an 
agreement has been entered into at the same time as the merger. Re-
strictions that are not related to the main transaction are not consid-
ered ancillary to the merger. For restrictions to be considered directly 
related to a merger, they must be aimed at bringing about more or less 
the same effects as the merger itself. However, ancillary restraints are 
always of secondary importance, and their effects have less weight than 
the merger itself.

2.2 The condition of necessity

Restrictions agreed by the merging parties are considered necessary to 
the implementation of the merger where, in the absence of these agree-
ments,

• the merger could not be implemented or

• the merger could only be implemented under considerably more 
uncertain conditions or

• the merger could only be implemented at substantially higher 
cost or

• the merger could only be implemented over an appreciably long-
er period or

• the merger could only be implemented with considerably grea-
ter difficulty.

If equally effective alternatives are available for attaining the legiti-
mate aim pursued, the undertakings must choose the one which is ob-
jectively the least restrictive of competition in order for the restrictions 
to be considered ancillary to the merger.
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2.3 Non-competition clauses

General principles

Non-competition obligations imposed in the context of mergers are con-
sidered ancillary restraints and therefore exempt from the provisions 
of Section 5 of the Finnish Competition Act if their duration, their geo-
graphic field of application, and their subject matter are reasonable and 
if they do not restrict competition any more than what is necessary to the 
implementation of the merger and to guarantee the transfer of the full 
value of the assets transferred. Non-competition clauses are only con-
sidered necessary to the implementation of a merger where the merg-
er involves a transfer of know-how, goodwill, or a customer base to the 
purchaser. Where only the tangible assets of an undertaking are being 
transferred, restrictions imposed on the vendor cannot usually be con-
sidered necessary for protecting the purchaser against competition.

Acceptable duration of non-competition clauses

The maximum duration of non-competition clauses that can be consid-
ered ancillary restraints depends on the circumstances. In most cases, 
non-competition clauses are justified for periods of up to three years. 
However, this only applies to mergers where the transfer of the under-
taking includes the transfer of goodwill and a customer base as well as 
know-how. When only a customer base and goodwill are included, non-
competition clauses are generally justified for periods of up to two years.

Examples of other factors considered  
in the determination of acceptable duration

The aforementioned guidelines on the acceptable timeframes of ancil-
lary non-competition clauses are not applied mechanically. In assessing 
the necessity of non-competition clauses, the FCA takes into considera-
tion the nature of the tangible and intangible assets of the undertaking 
concerned as well as the business environment in which the undertak-
ing operates. Non-competition clauses can be justified for periods ex-
ceeding two years, for example where the parties can demonstrate an ex-
ceptionally high degree of customer loyalty. Where technical know-how 
accounts for an exceptionally high percentage of the value of the under-
taking concerned, non-competition clauses can be justified for periods 
exceeding three years. On the other hand, where know-how is of little 
significance to the merger and the transfer is in fact limited to tangi-
ble assets, non-competition clauses of three years cannot be considered 
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ancillary to the merger. Non-competition clauses coinciding with a period 
during which the vendor retains ownership or control over the transferred 
undertaking can be considered ancillary to a merger where the vendor re-
mains a notable minority shareholder or a member of the undertaking’s 
board of directors after the merger. In exceptional circumstances, non-com-
petition clauses that remain in force for a short period of time after the ven-
dor has relinquished ownership or control over the transferred undertak-
ing can also be justified.

Subject matter and geographic scope of non-competition clauses

In order to qualify as ancillary to a merger, the geographic scope of a non-com-
petition clause must be limited to the area in which the transferred undertak-
ing operates. Similarly, non-competition clauses must remain limited to prod-
ucts and services forming the economic activity of the transferred undertaking.

Undertakings and persons subject to non-competition clauses

In order for non-competition clauses to be considered ancillary to mergers, 
they must be limited to the vendor, the vendor’s subsidiaries, or such agents 
of the vendor that could, by way of customer loyalty and know-how, quickly 
establish competition against the transferred undertaking in the absence 
of non-competition obligations. In exceptional circumstances, non-compe-
tition clauses that bind the purchaser can also be considered necessary to 
the implementation of the merger. Non-competition clauses that bind the 
purchaser can be considered ancillary to a merger, for example where the 
merger involves splitting a business that formerly constituted a uniform 
economic entity between the purchaser and the vendor.109

Other similar ancillary restraints

The aforementioned principles also apply to other restrictions agreed be-
tween the parties where these have similar effects to non-competition claus-
es. For example, clauses restricting the percentage of shares that the par-
ties can acquire in other undertakings operating in the same industry as the 
transferred undertaking can be deemed necessary to the implementation 
of the merger. Restrictions on the ability of the vendor to participate in the 
management of other undertakings operating in the same industry as the 

109 See the ruling of the FCA on 3 August 2005 on merger clearance in the case of Nissan Nordic Europe 
Ltd/Nissan business of Aro Oy (231/81/05), where the FCA considered non-solicitation clauses that bind 
the purchaser justifiable. See also the rulings of the FCA on 4 January 2002 on merger clearance in the 
case of General Electric Company/Bently Nevada Corporation (1089/81/01) and on 10 April 2000 on 
merger clearance in the case of Säkkiväline Puhtaanapito Oy/WM Ympäristöpalvelut Oy (49/81/00), 
where such clauses were rejected. Moreover, see FCA Yearbook 2000, pp. 72–73, which discusses the 
FCA’s rulings on ancillary restraints (e.g. the ruling of the FCA on 24 February 1999 on merger clear-
ance in the case of CapMan/Royal Rest (1103/81/98)).
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transferred undertaking can also be deemed necessary. Non-solicitation110 
and confidentiality clauses can also have similar effects. 

2.4 Licence agreements

In many cases, the vendor remains the owner of the intellectual property 
rights of the transferred undertaking in order to exploit them for activities 
other than those transferred. In these situations, the usual means for en-
suring that the purchaser will have full use of the transferred business is to 
conclude licence agreements. Licences of intellectual property rights may 
be limited to the transferred business. Exclusivity clauses do not prevent li-
cence agreements from being considered ancillary to mergers. Time lim-
its also have no bearing on whether licence agreements are considered an-
cillary restraints. However, territorial restrictions in licence agreements are 
not considered ancillary restraints because territorial limitations on licences 
are not considered necessary to the implementation of mergers.

2.5 Purchase and supply obligations

Purchase and supply obligations between the merging parties can be con-
sidered necessary to the implementation of the merger in cases involving 
only a partial transfer of the vendor’s business and where the viability of the 
transferred undertaking is based on previous integration of activities with-
in the economic unity of the vendor’s group of undertakings. In these situ-
ations, purchase agreements can be necessary for ensuring the continuity 
of supply to either the vendor or the purchaser. Supply agreements can be 
necessary for guaranteeing the quantities previously supplied by the vendor 
or the purchaser. However, purchase and supply obligations that provide 
for exclusivity are generally not considered necessary to the implementa-
tion of mergers. In examining the nature of purchase and supply obliga-
tions that provide for exclusivity, the FCA takes into consideration any alter-
native means of solving the issues resulting from the break-up of a former 
economic unity as regards access to inputs or guaranteeing the quantities 
previously supplied. For example, if the same outcome can be achieved by 
means of contractual terms regulating quantities111, obligations that pro-
vide for exclusivity cannot be deemed ancillary to the merger. In any case, 
110 The FCA has previously held that non-solicitation clauses are only justified when they are limited to 

active solicitation and exclude passive solicitation. Non-solicitation clauses also need to be limited to 
the senior management and other key personnel.

111 As regards purchase obligations providing for fixed quantities, see, for example, the ruling of the FCA 
on 21 July 2006 on merger clearance in the case of Finland Post Corporation/Regional transport ser-
vices of Kelpo Kuljetus Fi Oy (374/81/06). As regards obligations providing for minimum purchase 
and supply quantities, see, for example, the ruling of the FCA on 29 September 2000 on merger clear-
ance in the case of Decidenti Oy Ab/Tikkurila CPS Oy (797/81/00).
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the duration of purchase and supply obligations must be limited to a period 
necessary for the replacement of the relationship or dependency by autono-
my on the market.112

2.6 Ancillary restraints and joint ventures 

Non-competition obligations between a joint venture and its parents can be 
regarded as directly related and necessary to the implementation of the merg-
er and therefore considered ancillary restraints. Generally speaking, the ge-
ographic scope of a non-competition clause must be limited to the area in 
which the parents offered the relevant products or services before establish-
ing the joint venture. Similarly, non-competition clauses must generally be 
limited to products and services constituting the economic activity of the 
joint venture. 

A licence granted by the parents to the joint venture can also be consid-
ered necessary to the implementation of the merger. The necessity of licence 
agreements is often based on the parents needing to exploit the intellectual 
property rights concerned for other activities and therefore not transferring 
them to the joint venture. Geographic limitations to licence agreements do 
not render them non-ancillary in the case of joint ventures. Exclusivity claus-
es are also not decisive as to whether or not agreements are considered an-
cillary to the merger.

The ancillary nature of purchase and supply obligations between joint 
ventures and their parents is generally examined in the light of the princi-
ples described above. The examination also takes into consideration wheth-
er the restriction is necessary for giving the joint venture access to the mar-
ket. In addition to assessing whether agreements between joint ventures and 
their parents are ancillary to the merger, the examination needs to take into 
consideration the fact that a permanent relationship of dependency, an un-
necessarily long duration of purchase and supply obligations, or an unnec-
essarily large number of products covered by the agreements can mean that 
the joint venture is not considered an autonomous economic entity under 
merger control provisions (see Section II.3.5 Joint ventures). 

2.7 Non-ancillary restrictions agreed in the context of mergers

Where a restriction agreed in the context of a merger is not directly related to 
the main transaction and not necessary for the implementation of the merg-
er, it is not considered ancillary to the merger. Such restrictions are not con-

112 According to the European Commission, such obligations can be justified for a transitional period of up 
to five years.
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sidered as part of the merger control procedure, and are instead appraised 
under Sections 5–7 of the Finnish Competition Act.113  

113  Where a restriction on competition is likely to have major implications on trade between the Member 
States of the EU, Articles 101 and 102 of the Treaty on the Functioning of the European Union also ap-
ply.
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Annex
Short-form notification

The information provided in the concentration notification shall be giv-
en using the numbering and headings of this annex. The business se-
crets in the notification and annexes shall be identified. With respect to 
a party to the concentration, as referred to in Section 24(1) of the Compe-
tition Act, entities or foundations part of the same group of companies 
as the party shall comprise of all those entities and foundations who are 
in such a relation to the said party as referred to under 24(1)1-4, and with 
respect to the object of the acquisition, the entities and foundations in 
such a relation to it as referred to under Section 24(3).

To allow the Finnish Competition Authority to assess the competi-
tive impacts of the merger and the applicability of the short-form noti-
fication, at the beginning of the notification a short description of the 
present and future business of the parties shall be given, including in-
formation on what kind of business the concentration resulting from the 
merger shall engage in and where it shall operate. The notifier shall also 
provide at least the following information in the short-form notification:

1. Party obliged to notify

For each party obliged to notify:
1.1. Name;
1.2. The industries wherein the party obliged to notify operates;
1.3. Address;
1.4. Telephone and telefax number;
1.5. Liaison (name, position, telephone and telefax number and e-mail address);
1.6. Appointed representative (name, position, company, address, telephone and 

telefax number and e-mail address).

2. Other party to the concentration:

For each object of acquisition:
2.1. Name;
2.2. Industries wherein the party operates;
2.3. Address;
2.4. Telephone and telefax number;
2.5. Liaison (name, position, telephone and telefax number and e-mail address);
2.6. Appointed representative (name, position, company, address, telephone and 

telefax number and e-mail address).
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3. Seller

Information on the seller of each object of acquisition (insofar as this is known by 
the party obliged to notify):
3.1. Name;
3.2. Industries wherein the seller operates;
3.3. Address;
3.4. Telephone and telefax number;
3.5. Liaison (name, position, telephone and telefax number and e-mail address);
3.6. Appointed representative (name, position, company, address, telephone and 

telefax number and e-mail address).

4. Concentration

4.1.  The legal form of the concentration (cf. 21(1) of the Competition Act).
4.2.  A brief description of the concentration arrangement. The business secrets in 

the description shall be identified.
4.3.  In a case involving the founding of a joint venture:
4.3.1. A description on the future business of the joint venture in Finland
4.3.2. A description on stability and operational independence of the joint venture.

5. Information on turnover

See Sections 22 and 24 of the Competition Act and the Government Decree on the 
calculation of turnover of a party to a concentration (1011/2011):
5.1. The combined worldwide turnover of each party to the concentration and the en-

tities and foundations part of the same group of companies as the party.
5.2. The combined turnover accumulated from within Finland of each party to the con-

centration and the entities and foundations part of the same group as the party.

6. Information on ownership and control

A list of all the entities and foundations part of the same group of companies as each 
party to the concentration. 

7. Affected markets

7.1.  Relevant markets
7.1.1.  Description of all the relevant product markets wherein a minimum of two par-

ties to the concentration or the entities and foundations part of the same group 
of companies conduct business and wherein their combined market share is a 
minimum of 15 per cent in Finland or a relevant part therein.

7.1.2.  Description of all the relevant product markets wherein a party to the concen-
tration or an entity or a foundation part of the same group operates and which 
are upstream or downstream of the manufacturing chain or the distribution 
channel of a product in relation to the markets where some other party or an 
entity or foundation part of its group of companies operates. The information 
shall be given if the combined market share of the party to the concentration 
and the entity or foundation part of the same group in some of the markets is 
a minimum of 20 per cent in Finland or a relevant part therein.

7.1.3.  Description of the product markets closely related to the product markets sub-
mitted in 7.1.1. or 7.1.2. above, which result in accrual of turnover at least to one 
party to the concentration or an entity or foundation part of the same group. 
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7.1.4. If the market share thresholds referred to in 7.1.1 or 7.1.2 do not exceed, a short 
description of the products or services (or business areas) offered by each par-
ty and the geographical area in which business is offered

7.2.  Market information
 If the relevant geographical markets are wider than Finland, the information 

prescribed in this section shall be given for both Finland and the relevant geo-
graphical market insofar as this is known by the party obliged to notify.

7.2.1. Sales volume and value and market share
 The value (euros) and volume (units) of the sales of each party and each entity 

or a foundation part of the same group, and an estimate of their market shares 
in the markets referred to in sections 7.1.1.–7.1.4. above. The information shall 
be given for the full year preceding.

7.2.2. Main competitors
 Five main competitors and an estimate of their market shares in the markets 

referred to in sections 7.1.1.–7.1.4. The name, address and telephone and tele-
fax number of each competitor, and the name, position and e-mail address of 
a liaison. The information shall be given for the full year preceding.

7.2.3. Main customers
 Five main customers which are not part of the same group of companies as the 

party to the concentration, in the markets referred to in sections 7.1.1.–7.1.4.The 
name, address, telephone and telefax number of each customer and the name, 
position and e-mail address of a liaison. The information shall be given for the 
full year preceding.

8. Ancillary restraints of the concentration

The ancillary restraints of a concentration refer to such competition restraints which 
are directly related to the concentration and necessary to its implementation. The 
concentration decision issued by the Finnish Competition Authority shall automat-
ically cover the ancillary restraints of a concentration. If the party obliged to notify 
wishes to obtain the opinion of the Finnish Competition Authority on the ancillary 
character of the competition restraints agreed in the context of a concentration, the 
competition restraints which the party obliged to notify considers as ancillary re-
straints of the concentration and the grounds as to why these shall be considered 
ancillary shall be provided.

9. Notifications of the concentration to other authorities

9.1. Foreign competition authorities and
9.2. Finnish authorities and courts, to whom the parties to the concentration have 

notified or shall notify the concentration or from whom the parties have sought 
or shall seek permission for the concentration. The name, address, telephone, 
telefax number and e-mail address of each authority and the date of issue of the 
notification or application or the planned date.

10. Other issues related to the concentration

Other information that those obliged to notify consider necessary for the appraisal 
of the concentration.
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11. Annexes to the notification

The notification shall contain the following annexes:

• an extract from the trade register for each party to the concentration;

• the documents concerning and relating to the concentration, such as agre-
ements concerning or relating to the concentration and public bids;

• the latest annual report of each party to the concentration and each entity
or foundation part of the same group of companies, and the latest profit
and loss account drawn up; and

• the written authorisation of appointed representatives.

The information given in the notification may be supplemented by other annexes and 
specified by tables and diagrams. All the annexes must be original or certified copies. 
The notification shall contain a list of the annexes.

12. Date and signature

The notification shall be dated and signed.
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